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The agency proposal follows:

7 Summary E.

These rules are proposed in response to the enactment of N.J.S.A. 47:1A-1

et seq. (Open Public Records Act) which makes government records readily
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accessible for inspection, copying, or examination by the citizens of New Jersey,
with certain exemptions for the protection of the public interest, and with any
limitation on the right of access accorded under the Act being construed in favor
of the public’s right of access. The New J ersey Government Records Council

s

Councillgwas established in the Department of Community Affairs by the Open

Public Records Act ('{Act")/to adjudicate denial of access to government records

‘complaints by requestors at no cost to citizens, and the answer inquires about the

Council and the Act.
Nothing in these proposed rules affects or alters a citizen’s right to pursue
a denial of access complaint in New J ersey Superior Court under the Act or

common law.
S

A summary of each section ,a?d the proposed rulé/ follows (omdtted

secHoTS are ryserved):

Su g,aﬂ.:a, /A.o&gzr/ﬁ«. Fa, ola-ava‘f W(f”‘-”-"’m .
Proposed N.J.A.C. 5;192~1.1 sets forth the purpose and scope of the new
108

chapter thaf\:is) the implementation of those rules articulating the Council’s
complaint adjudication and OPRA information inquiry procedures.

Proposed N.J.A.C. 5. 193+1.2 provides for the liberal construction of these
{ o8

rules to permit the Council to discharge its statutory mandate.

Proposed N.J.A.C. 5,193-1.3 contains the definitions which are necessary

. . 05 piiton
for the implementation of the new subehapters-

Proposed N.J.A.C. 5:163-1.4 provides the description of the Council
/45"

organization and contact information of the Council.
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Proposed N.J.A.C. 5 J$3-1.5 provides the statutorily mandated powers and

ties of the Council. ' .
- /. + rFe Fren_
5.‘4,4‘_1;&,.2 establisliss be process /“’/’/’”5“‘ complarn quz

Proposed N.J.A.C. 5:)95°2.1 provides the statutory authorization for filing Fres At .
e
a denial of access complaint with the Council and jurisdiptional qualifications for

a complaint being adjudicated by the Council.

il to prevent injusti 1 .

Proposed N.J.A.C. 5:1932:3 provides the six }é«) month deadline from the
/0572 A

date of an OPRA request for filing a denial of access compliant with the Council.

Proposed N.J.A.C. 5:193<2-4 provides that the complainant and custodian
(0§~2.%
are the parties to a complaint.

Proposed N.J.A.C. 5;103<3:5 provides the requiréments of representatives
. /0524

of parties to a complaint before the Council.

Proposed N-FATC5T1 72 6-rovides the requirements or-aH-docun

&7

submitted 10 The Council Tor considemtionimthe adjudicatory process. —

Proposed N.J.A.C. 5;,1/%°2-7 provides the requirements of denial of access
(0525
complaints, amendments to complaints, and any other submissions for
consideration in the adjudicatory process from the complainant.
Proposed N.J.A.C. 5: 193+ ?8(" provides the requirements of the statement of
10§

information and any other submissions for consideration in the adjudicatory

process from the custodian.
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Proposed N.J.A.C. 5 Wprovides the process for mediation of a

05-2.7

complaint.

WZ 10 prov1deq1b3-d*SGPe¢-lGn—o-£.tb.e_Cmm_Qd\
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Proposed N.J.A.C. 5:93<3-1t provides the procedures for the Council’s
105-2.%

adjudicatory process when no hearing is held.

Proposed N.J.A.C. 5 }06'—:2/12 provides the procedures for the Council’s
185~2.9

adjudicatory process when a hearing is held.

Proposed N.J.A.C. 5: 1955243 provides the procedures for the Council’s in
[0S=2.,10

camerq mspection of documents.

Proposed N.J.A.C. 5:93=2-t4describes the Cotincil’s decisions.
(05=-2.1

Proposed N.J.A.C. 5;19322:15 describes the Council’s procedures for
OS-2.00~

reconsideration of its decisions.

Proposed N.JLA.C. § %)}&provides the procedure for appeals from the
10§-2.1%
Council’s final decisions to the Superior Court of New J ersey — Appellate

Division.

Proposed N.J.A.C. 5 }IIZ);; ?r}?f’*provides the requirements for a party’s
request for a stay of the Council’s decision.

Proposed N.J.A.C. 5//,1?;3?%—1,—58 provides the procedures for a party’s

application for prevailing party attorney’s fees.

Proposed N.JLA.C. 5 /I;G?‘r-ﬂ—-l-Q provides the procedures for the Council’s

9. 1057~3-10



determination and imposition of a penalty for the knowing and willful violation of

the Act. .
_{u;;a,rt;,.s Covtarsd. /Mél//f'/ﬁd .

Proposed N.J.A.C. 5:193-3.1 describes the information and resources
108
available to the public and public agencies through the inquiry process established
by the Council.
Se 4 Laecenca pbéa/.:@ of/n/'an:.
Proposed N.J.A.C. 5:103-4.1 provides the Council’s discretion to issue
advisory opinions.

Because the Council is provided a Staty éé?-day comment period for this

notice of proposal, the proposal is excepted from the rulemaking calendar

requirements, pursuant to N.J.A.C. 1:30-3.3(a)s.

operations. More specifically, t

complaint adjudication and OPRA i
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The adoption of these proposed new rules will not hay

iy direct
N.JS.A. 47:1A-7./f.( The

cost free alternative of pursuing a

denial of access to governme laint under the Act. Individuals may,

the Council do not require legal representation.



j Sécial Impact L

- .

| | The proposed new rules will have a positive social impact upon New J ersey
citizens and sfate and local government records custodians because they serve as a
systerhatic and user-friendly guide to the Council’s processes. Such guidance ‘will reduce
the ﬁeed for' people to rely on costly legal services when involved in contested issues
surrounding access to governméni records before the Council. Also’; By giving citizens
the resources they need to handle issues before the Council, the Council furthers its
statutory responsibility to offer a charge free, judicial alterﬁative for adjudicating cases

involving denials of access to government records.

Economic Impact

fittendance at and participation in those proceedings. Individuals may, at their sole discretion
incur the cost of retaining an attorney for representation before the Council. However, parties tc;
denial qf access complaints adjudicated by the Council do not require legal representation. If a
complamapt 1s represented by an, attorney, and prevails in the proceedings, the Council may,
upon apphcatl_on, award reasonable attorney's fees. A public official, officer, employee or
recc?rds custodian who knowingly and willfully violate the Act and is found to have unreasonably
;lelxtl)gdzaclzgess to government records shall be subject to those civil penalties set forth in N.J.A.C.



j Federal Standards Statement C

A Federal staridards analysis is not required because the proposed new

rules are governed by N.J.S.A. 47:1A-1 et seq., and are not subject to any Federal

‘standards or requirements.

] Jobs Impact C

——

The Council does not believe that the prdposed new rules will result in an

increase or decrease in the number of jobs in the State.

] Agriculture Industry Impact E

The proposed new rules shall have no impact on the agriculture industry.

}__R'ggmmry Flexibility Analysis C

latory flexibility analysis is not required, since the pr.

rules impose no requiremen mall businesses as €rm is defined in

- N.J.S.A. 52:14B-16 et seq., but regulate o ncil members, Executive

Director and staff of the Coungijkthe complainants who institute deni



Regulatory Flexibility Analysis

The proposed new rules do not impose reporting or recordkeeping requirements on small
businesses, as defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. As detailed
in the Summary above, the rules do impose compliance requirements on anyone, including small
businesses, submitting to the Council a complaint concerning denial of access to government
records. The costs of compliance with such requirements are discussed in the Economic Impact
above. While small businesses may, at their sole discretion, retain an attorney for representation
before the Council, such is neither necessary nor required under these rules. In developing the
compliant process set forth in these rules, the Council sought to establish a fair and uniform
process that would permit each side in a records access dispute to articulate their positions and
concerns. The Council believes that in providing such a process, involving minimal costs to

complainants, it has minimized the economic impact on those small businesses that might
participate.



j Smart Growth Impact E

The proposed new rules are not anticipated to have an impact on the
achievement of smart growth or upon the implementation of the State

DeVelopment and Redevelopment Plan. |
' __m_zz_k_-#?« @/W M/wﬁm% Howss
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SUBCHAPTER 1. GENERAL PROVISIONS

5:393°1.1 Purpose and,Sé)pe

108
(a) The rules in this chap‘ter apply to any person or entity that files a denial

of access compla.m@pf with the Council and any person or entity seeking to utilize
the Council as an information resource for understanding the Act and/or the
Council.

(b) Any aspect of the adjudicatory process for denial of access complaints

e Aduwrinisbrahue Proczeluce Act V. 3.5.4. $2 ’:5‘& ";“ﬁ"
A C) i A v
not covered by tbeevmshall be governed by the A dministrative
Rules
Procedureg jyet W&N.J A.C. 1:1. To the extent that thege spegiat-rules

o fies 5&7@ _ Rules :
v are inconsistent with the Administrative Procedurej_s At thegcfules,‘ shall apply.

A
/0-(- W‘.I’,[_‘w‘;;{ ﬂ’bct&u/k{‘—wﬂ mUn l'/sr-‘\ Hese lem ‘2:,
5:193-1.2 Construction of the}(ules ou

Thegerules shall be liberally construed to permit the Council to dischargé
A .
r tue,

its statutory function.



5:1931.3  Definitions

The following words and terms, when used in this chapter, shall have the

following meanings unless the context clearly indicates otherwise:

“Act” or “OPRA” means the New Jersey Open Public Records Act, N.J.S.A.

47:1A-1 et seq.

“Admintstrative-Case-Closure-means dectsromrof theteancil as
adjudicated with the power wested in the Executive Director for complaints that
10 notreguire-adetermmmation by the Cotr O

“Administrative Case Disposition” means 3 decision of the Council as

adjudicated with the power vested in the Executive Director for complaints jpr

,/(QJ_ do re & a(e/&f‘m/uncﬁ;q A«7 *%e Gwuneil o4 ACcESS

e L(/
) . 1] VOIU Al Y W aray

“Advisory Opinion” means an opinion issued by the Council regarding the
accessibility of government records pursuant to N.J.S.A. 47:1A-7.b.

“Chairperson” means Chairperson of the Council.

“Complaint” or ‘;OPRA Complaint” means a denial of access complaint
submitted to the Council on a form authorized by the Council in which a requestor

claims that a records custodian has unlawfully denied the requestor access to a

&



government record. It shall also mean a written submission not on the Council’s
form, but which provides the information requested on the Council’s form.
“Complainant” means a person who made an OPRA request of a public
agency and files a denial of access complaint Witil the Council.
“Custodian” or “Records Custodian” means the person charged by a public
agency with the responsibility for responding to requests for access to government
records pursuant to the Act and responding to denial of access complaints filed

against them with the Council.

“Effective/&ue” means the date upon which the Council renders a decision

related to a matter awaiting adjudication, or sﬁch other date upon which the
Council desires to make a decision effective.

“Faiy{epondera.nce of the rediblcﬂgidence” means superior evidentiary
weight that, though not sufficient to free the mind wholly from all reasonable
doubt, is still sufficient to incline a fair and impartial mind to one side of the issue

rather than the other.

‘gtrmat Decision™ mears a decision issued by the-Councit-that-completels.
fadi rint- o
_ Excveth we Dicrctyr
“Hearing Officer” means a Council member, or the Council’s designee,

I,



wlhe S

autherized-by a public vote of the Counetl-to receivevtestimony and documentary

evidence regarding a denial of access complaint, to inspect records or receive
testimony in camera, as-appropriate( and to assemble a record of those

- .
proceedings for later review and adjudication by the Council.

“Government/i{ecord” or;léord” means any paper, written or printed book,
document, drawing, map, plan, photograph, microfilm, data processed or image
processed document, information stored or maintained electronically or by sound-
recording or in a similar device, or any copy thereof, that has been made,
maintained or kept on file in the course of his or its official business by any
officer, commission, agency or authority of the State or of any political
subdivision thereof, including subordinate boards thereof, or that has been
received in the course of his or its official business by any such officer,
commission, agency, or authority of the State or of any political subdivision
thereof, including subordinate boards thereof pursuant to N.J.S.A. 47:1A-1.1. The
terms shall not include inter-agency or intra-agency advisory, consultative, or
deliberative material.

“Government Records Council” or “Council” means the public agency
established by the Act to adjudicate denial of access complaints and provide
information regarding the Act and the Council to requestors of government
records, records custodians and the general public pursuant to N.J.S.A. 47:1A-7.a.

“In camera” or X7 camera,hflspection” means a proceeding in which the

re————

Council or hearing officer inspects a government record and receives testimony, if

@



any is necessary for the Council to determine whether the record requested by the
complainant should be publicly accessible under the Act over the custodian’s
objection or claim that the record is exempt from disclosure by virtue of a
provision in the Act.

“Inquiry” means a request from the public or custodians, submitted to the
Council in writing or from the toll-free helpline, for information regarding or
assistance with the Act, the Council, and issues and matters regarding access to

- government records.

order an ordes
“Interim Degjsion” means adgyister-issued by the Council that addresses a

complaint in part.

“Letter of Representation” means a letter submitted to the Council by a person
representing a party in a proceeding before the Couﬁcil.

“Mediation” means an informal, non-adversarial process led by a mediator and
having the objective of helping the parties to a denial of access compliant reach a
mutually acceptable, voluntary agreement pursuant to N.J.S.A. 47: 1A-7.b.,

/PWA. 47:1A-7.d. and}?j.A. 47:1A-7.e.

“Mediation Settlement Agreement” means a written agreement between the
complainant and the custodian reached during the mediation process
memorializing a resolution of some or all of the issues presented during the
mediation process.

“Mediator” means a neutral person who is trained in dispute resolution

A



techniques and who was selected by the Council to intervene between parties to a

denial of access complaint in an effort to help them resolve their differences

pursuant to N.J.S.A. 47:1A-7.b.

“Party” means a complainant or custodian.

“Penalty” means the civil penalty which may be imposed upon a custodian
who knowingly and willfully violates the Act, and is found to have unreasonably
denied access to the requested government record under the totality of the
circumstances pursuant to N.J.S.A. 47:1A-11.

“Person” means natural person, partnership, corporation, limited liability
company, association or society.

“Prima facie evidence” means evidence that will establish a fact or sustain a

judgment unless contradictory evidence is produced.

“Prn hae

~ofaccess complaint by an mﬁm*}’ﬁf—féf—eﬁe—p&ﬁie&lax—eas&

“Public Lgency” or ;‘Aéency’ " means any of the principal departments in the
executive branch of State government, and any division, board, bureau, office,
commission or other instrumentality within or created by such department; the
legislature of the State and any office, board, bureau or commission within or
created by the legislative branch; and any independent State authority,

commission, instrumentality or agency pursuant to N.J.S.A. 47:1A-1.1. The terms

ya



also mean any political subdivision of the State or combination of political
subdivisions, and any division, board, bureau, office, commission or other
instrumentality within or created by a political subdivision of the State or
combination of political subdivisions, and any independent authority,
commission, instrumentality or agency created by a political subdivision or
combination of political subdivisions.

“Representative” means a person who has the authority from the Council or
the State of New Jersey to represent a party in a proceeding before the Council.

“Requestor” means a person who delivers to a public agency a written request
to copy, examine or inspect a government record pursuant to the Act.

“Secretary” means Secretary of the Council.

“Staff” or “Council/g/taff’ " means the professional and clerical staff that the
Council may employ as it deems necessary pursuant to N.J ;S.A. 47:1A-7.a.

“Statement of Information” means a written response to a complaint, and all
attachments thereto, submitted to the Council by a custodian or his or her
representative. It shall also mean a written submission not on the Council’s form,
but which provides the information requested on the Council’s form.

legal d7é;4:-&.1-f

“Sua sponte” means the Council’s ability to raise issues, or matters not raised
—_— o
by the parties.

“Supplemental Decision” means a decision issued by the Council thatfollows—

—— 7/&,&WJWQXAW‘
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“Vice Chairperson” means the Vice Chairperson of the Council.
5:%.4 Description of the Council

(a) The Council shall consist of the Commissioners of the Department of
Community Affairs and the Department of Education, or their designees, and
three members of the public (not more than two of which can be of the same
political party) appointed by the Governor with the advice and consent of the
Senate pursuant to N.J.S.A. 47:1A-7.a. The Council is supported by an Executive
Director, and professional and clerical/St/aff.

(b) Contact information for the Council:
- —— State of New Jersey
—~——Government Records Council

—=—————101 South Broad Street

- —————P.0. Box 819

«=————Trenton, New Jersey 08625-0819
"Toll Free Interactive Voice Recording Line: (856) 850-0511
<= Direct Phone Line: (609) 292-6830

< Fax: (609) 633-6337

-~ —————— orc(@dca.state.nj.us conela lopy-

(c) All communications to Council members, Executive Director or staff shall
: A fue
be delivered to the contact information listed above, or to any such other address
‘e )
that the Council may direct from time to time

fo Lt (d) The Council’s website, www.nj.gov/gre, may contain the Act, the

ww
&



Council’s public meeting schedule, denial of access complaint forms, Council and
legal decisions, frequently asked quest_ions and other reference materials that the
Council deems appropriate.
108

5:193-1.5 Powers and/B{ties of the Council

[a) The Council shall have the following powers and duties pursuant to N.J.S.A.
47:1A-7.b.:

| & idjudicate complaints filed with the Council regarding access to
government records;
2.8 g_lake mediation services available free of charge to complainants and |
custodians;

3.4 ;_r_espond to inquiries about the Act or the Council from the public and
public agencies;
d. B ’Provide information about the Act and services available from the
Counci;;
$. A#¥'maintain a toll-free help-line and website to assist the public and records
custodi;ns in obtaining information about the Act, the Council and issues and
matters regarding access to government records;
b AX ;ssue advisory opinions on the accessibility of government records,
N AP I_nake tréim'ng opportunities available to custodians, public officers, public

employees and officials concerning the provisions of the Act; and

5. A prepare for custodians lists of the types of records in possession of public

-

-
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agencies, which are government records accessible under the Act.

SUBCHAPTER 2. COMPLAINT PROCESS

i
S:193-2.1 General ,Péovisions

(8) Any requestor who is denied access, in whole or in part, to a government
record by a records custodian, at the option of the requestor, may file a complaint
with the Council pursuant to N.J.S.A. 47:1A-6 of the Act.

(b) The right to institute a proceeding before the Council shall solely be the
right of the requestor pursuant to N.J.S.A. 47:1A-6 of the Act.

(c) The Council will handle complaints in a summary or expedited manner
pursuant to N.J.S.A. 47:1A-6 of the Act.

(d) Upon receipt of a complaint, the Council will first determine whether any
portion of the f,{)mplaint is outside its jurisdiction, frivolous, or without factual
basis. If the complaint falls within any of said categories, the Council shall reduce
its determinations to writing and transmit a copy thereof to the complainant ad to
the records custodian against whom the complaint was filed. N.J.S.A. 47:1A-7e.

(e) If the Council concludes that the complaint is within its jurisdiction and is
neither frivolous nor without factual basis, the Council shall proceed with the

adjudication process.

a he-Couneiis-unable-to-make-ad iration-as-to-theaccessibitity-ofa-
government record based upon the complaint-and the custodian’s response

thereto, the Council-shall conduct a hearing on the matter in conformity with the

ies apdTepulatiensprovidedfor hiearinps by a-state-asency in contested cases

€

-
-



and practicable pursuant to N.J.S.A. 47:1A-7.e.

&)
4&) At the request of the Council, any party shall produce documents and legal |

certifications to the facts and/or arguments presented with respect to matters

before the Council pursuant to N.J.S.A. 47:1A-7.c.

@) Discovens ia Irmiited h the sobmrissions /‘)u.fm/t‘i'e: ciubmiHed botle Guwed .

(h) & The Council may initiate action (including raising issues and defenses) sua

—————

5&?2‘6 if it deems such action appropriate or necessary and if said action on behalf
of the Council would be in the interest of furthering the provisions and intent of
the Act.

G) 4@ The Council shall not charge any party a fee in regard to actions filed with
or proceedings before the Council pursuant to N.J.S.A. 47:1A-7.f

(J)Q)' Council votes adjudicating a complaint shall be rendereci at open public

meetings of the Council. Parties are not permitted to make oral or written

presentations to the Council regarding the complaint at the meetings.

(2) The Council or hearing officer may relax any rule hegeirr to

injustice or unfairness and to effectuate the purposes of th€ Act, upon finding that
good cause exists and that strict compliancexvith these rules will work an injustice .
or unfairness.

(b) When an actisTequired or allowed to be done within a specified time, the

t hearing officer may order the period altered upon finding thatstri



adhermﬂijustice, unfairness or interference-with-the proper—

—cffectiationefthe ATt~
. Ip(f--z.%

5:}9%3— Deadline for/Fﬁng zwe/nial of ccess/eﬁmplaint

A complainant shall have six ;9)’ months from the date of his or her OPRA

request for access to a government record to file a denial of access complaint with

the Council.
JO £-2.3
5:103-24  Parties to a /Zlomplaint

The complainant and records custodian shall always be parties to a complaint
and, along with their legal representatives, shall be notified of all decisions or
orders issued by the Council concerning a complaint.

10§24 '
:W Representation of the/P’arties to a/ef)mplaint

N A |

~before the ounett-

5

ﬂ?)’ Representation of a party must be presented to the Council at the time the
denial of access complaint is filed. If parties secure representation following
submission of a denial of access complaint, parties must notify the Couneil

immediately.

parties at the sgmeTime the Council receives a copy.

Objections te-Represertation = Ubjections 10 a party’s renTesatat
FRep 1305 party’s Tep




another party to the complaint must be in writing, presented to the Council, sepped
ohall parties, and include, but not be limited to:

. council’s case reference name and number;

-

2. {lear identification of the representative in question;/And
N
3." detailed explanation of the reasons for the obje¢tions.

(c) A Attorneys not licensed to practice law i New Jersey may represent

parties in any matter befyre the Council.

{. A If the Council decidesin favor ¢f a party who raised an objection to
representation by an attorney not\jgensed to practice law in New Jersey, the

attorney being objected to will glot beycknowledged by the Council unless he

or she;:

. 1. Files a motigh with the Council forNadmittance pro hac vice.
L -

' (1) Attogheys seeking admittance pro Agc vice must be licensed in
2l |

another jarisdiction and be in good standing thyrein.

: ) Attorneys seeking admission pro hac vice thust serve said
| (AL
Otion upon all parties, ol
ii. Works through an attorney licensed to practice law in New J ersey
apd provides the Council with a letter of representation from said licénsed

attorney.



\e requestor has failed to do so.

to a custodian by Council staff when

(c) Any copy of a document sybmitted to the Council, its staff or any party to

a %gmplaint and which has beefi delivered 'zi/Qé'tiﬁe eturn/Réceipt

: /Réquested, with proof of defivery thereof, shaN be prima facie evidence of such
12l
service and the date theréof.
(d) E-mail transiffissions shall be made pursuan fo the Uniform Electronic

A

~
Transactions Acy/N.J.S.A. 12:12\:l through 12A: 12-28, to the extent its

provisions ar€ applicable and practicable.

ed to all parties for

-

160525
5: 10527 Complainant ,Dﬁcument /Sﬁbmissions to the Council

(a) The complainant submitting a completed denial of access complaint to the

ya



Council and custodian of record initiates the complaint process.

(b) All submissions must be in writing.

(c) Complaints should be submitted on the Council’s denial of access
complaint form. If not submitted on said form, submissions must contain, ata
minimum, all of the information requested on the Council’s form.

(d) Complaint forms may be obtained from the Council’s staff or downloaded
from the Council’s website.

(e) The complaint shall include in the complaint or the attachments thereto
any information, issues, and arguments that the complainant wishes to bring to the
Council's attention for consideration in the adjudication of the complaint. Failure
by the complainant to include an issue in the complaint shall not preclude the
Council from raising an issue sua sponte.

() The complaint may also include any attachments, affidavits, certifications
or documentation deemed appropriate or supportive of the allegaﬁons set forth in
the complaint.

(8) The Council shall provide a copy of all complaints to the custodian of
record if the Complainant fails to do so.

The }' Wowine cottame.

(h)ze‘omplaint ;fxmendments:

1. A complainant may amend his or her complaint as a matter of right
within thrty (i’(()%usiness days after the filing of the initial complaint. Such

amendments must be submitted in writing to the Council with copies served

&



contemporaneeusly on all parties.

2. Additional amendments or supplements to a complaint submitted
beyond the,tly;t—y ({ O//busmess day amendment period shall only be accepted
for consideration in the adjudication of a complaln’e when such acceptance is
authorized by the Council, acting through its Eiec.utive Directer. |

3. The Council shall provide custodians With copies of cemplaint

amendments if the complainant fails to do so.

(;) X9 Letters of}({presentation é The representatives of any party named in &
corﬁplamt shall file with the Council written authorization signed by the named
party he or she represents and a copy of said authorlzatlon shall be served upon all
parties at the same time the Councﬂ receives a copy
(J) k@) Objections to}K’epresentation (é Obj 'ectiogs to a party’s representative by
- another party to the cemplaint must be in writing, presented to the Council, served
on all parties, and include, but not be limi’.ced to:
1. council’s case reference name and number;
2. ;lear identification of the representative in question;'énd

A
3.Y detailed explanation of the reasons for the objections.



(h);@‘ The Council, acting through its Executive Director, may ;equire
complainants tb submit; within preécribed time limits, additional information
deemed neéessary for the Council to adjudicate the complaint.
o2 Lo
5:}68’-}8 Custodiag)){cumen ubmissions to the Council
(a) Custodians shali submit a completéd and signed statement of information
SOI”) to the Council and t}:1e complainapt detailing his or her position with
respect to all complaints filed with the Council in all cases where mediation was
declined, not elected by either party, or where mediation was elected but through
which the pérties did not fully resolve the issues presented. The custodian shall
sign the completed SOI. even if it is completed by his or her legal representative.
(b) All sﬁbmissions shall be in writing. |
(c) The custodian shall endeavor to utilize the Council’s SOI form. If the
Council’s SOI form is not ﬁsed, custodian submissions must contain, at a

minimum, all of the information requested in the SOI form.

(d) Council’s staff will issue SOI forms to custodians for each complaint. SOI



forms may also be downloaded from the Council’s website.

(¢) The custodian shall include in the SOI or the attachments thereto any
information, defenses, and arguments that he or she wishes to bring to the
Council's attention for consideration in the adjudication of the complaint. Failure
by the custodian to include a defense in the SOI shall not preclude the Council
from raising .a defense sua sponte. |

(f) The SOI may also include any attachments, affidavits, certifications or
documentation supportive of the defenses set forth in the SOI.

(g) Custodians shall submit a completed and signed SOI for each complaint to
the Council’s staff not later than seven /(7{ business days from the date of receipt
of the SOI form from the Council’s staff. Custodians must sign the SOI or defense
submissions if the Council’s SOI form is not used. The Council will not accept
additional submissions from the custodian unless the Council, acting through its
Executive Director, orders same or 6ffers its express approval for same. Failure
to comply with this time period may result in the complaint being adjudicated
based solely on the record at that time. |

(h) The Council shall provide complainants with copies of the completed and
signed SOI if the custodian fails to do so.

(1) A custodian’s failure to submit a completed and signed SOI may result in
the Council’s issuing a decision in favor of the complainant.

() If a complainant amends his or her complaint, the custodian shall have



sevenﬂ?)/buéiness days from the date of receipt of same to submit its position
regarding the amendment with the Council. The Couﬁcil will not accept additional
submissibns beyond said time periqd unless the Council, acting through its
Executive Director, orders same or offers its express approval for same. Failure to
comply with this fime period may result in the case being adjudicated based Solely

on the record at that time.

[ k) () Letters of }épresentatlon & Y The representatives of any party named in a .
complamt shall file with the Council written authonzatmn si gned by the named
party he or she represents and a copy of said authorization shall be served upon all
parties at the same time the Council receives 5 copy.

( }.) | (@) Objections to}(epresentatlon 3 Obj ectlons to a party’s representative by
another party to the complaint must be in wntmg, presented to the Councﬂ served
on all parties, and include, but nqt be hmlted to:

1. :(_:ouncil’s case reference name and number;
2. g_lear identification of the representative in question; and

A o ‘ :
3." detailed explanation of the reasons for the objections.



[,;0 Xr The Council, acting through its Executive Director, may require custodians
to submit, within prescribed time limits, additional information deemed necessary

for the Council to adjudicate the complaint.

165-2.7
5 }9?2'9 Mediation

(a) Upon receipt of a complaint, the Council shall offer the parties cost-free
mediation.

(b) A complaint will be referred to a mediator only if the complainant and
custodian agree to enter into mediation.

(¢) A party who fails to respond to an offer of mediation within ﬁve/@/
business days from the date of its receipt shall be deemed to have rejected the
offer to mediate the complaint.

(d) A mediator, who shall be frained in mediation and selected by the Council,

will conduct all mediation proceedings.
: ~ o
(¢) Mediation practices shall be governed by N.J.S.A. 2A: 23C-1 to 2A: 23C-

13.

(D) Neither the mediator nor any person participating in mediation shall

£



divulge to anyone the content of any mediation session or share any document
produced in the course of mediation without the written consent of the party who
made the statement dr produced the document.

(g) Representatives of the parties may attend mediation proceedings but shall

b Tlso
be bound by the ,cu@,a—ad regulations with respect to mediation as set forthehgeiﬁ.

(h) Parties may cease participation in the mediation process at any time and
elect to have their complaint referred back to the Council for ‘adjudication.

(1) The mediator may cease proceedings and refer the case back to the
Council if he or she determines that the process is not productive.

() The Council shall not consider any statement made or document submitted
to the mediator during the mediation proceedings if the complaint is referred back
to the Council for adjudication.

(k) The Council shall dismiss any complaint upon receipt of a notice from the
mediator that there exists a mediation settlement agreement that the matters .
presented in the complaint have been either resolved or voluntarily dismissed by
all parties.

(1) The Council shall provide the parties notice of any dismissal by issuing a

final decision in the matter.

0 the Olfice ot?&dntinisfr—aﬁ-ve\

(a) The i ;in 1tS discretios, refe t



A dministrative Law—<QA /’/ a-ad atrve hearine and-decisior

e,
recommendation as a contested case pursuant to the-Administrative Procedure

cehetre 2celes
Act, N.J.S.A. 52:14B-1 et seqrypged Tae Yorform Aelussaishmlwe f7o ’
MTAC 130, ,

(b) If the Coungikfefers a matter to the OAT 8as.a contested case, the Council

shall revieW the initial decision of the OAL to determine whetherte-u odify, reject

aeeep e :
J05=2.8
5}94#—1-1' Council omplaint/ﬁjberaﬁons - ,Ng }z{earing

(a) The Council members shall review staff findings and the Executive
Director’s recommendations, as well as all party submissions, and vote to modify,
reject or accept such findings and recommendations as the Council’s decision in
the complaint during open public meetings.

(b) The Council shall convene in closed session as necessary in accordance
with the Open Public Meetings Act, N.J.S.A.10: 4-6 to 10:4-21.

(c) Parties are not permitted to make oral or written presentations to the
Council regarding the complaint at Council meetings unless expressly requested
to do so by the Council.

(d) The Council will issue its decision as soon as practicable following the
adjudicatory proceedings.

05~ 2.9
Szim‘ Counci}/{omplaint eliberations —/m;aring
(a) If the Council is unable to make a determination as to the accessibility of a

record based upon the complaint and the custodian’s response thereto, the Council

may conduct a hearing in conformity with the rules and-repulattons provided for

A



administrative hearirigs by a public agency in contested cases pursuant to the
lorn elear1e115 hahrue Froceleire

Administrative Procedures Act, N.J.S.A. 52: 14B-1 et seq.,\/ insofar as they may be

applicable and practicable pursuant to N.J.S.A. 47:1A-7.e.

M, v T AL

/31,

. . o
Cb_)_Ngtwe-of}éagﬂ gs7—Fhe-Councitstall provide the parties with advance

written notice of the proceedings. The notice shall include) in addition to such

other information as may be deemed appropriate:

1. A statement of the time, place and nature of the heay ng,

2. A'statement of the legal authority and jurisdictjdn under which the
hearing is to be held)‘

3. A reference¥Q the particular sections ¢f the statutes and rules
involved’.‘

4, A short and plain stat ment of the matters asserted. If the Council

is unable to state the matters in detail at {f time the notice is served, the initial
notice may be limited to a statement ¢f the issies involved;

5. A list of persons tiﬁed)' a»Q

6. Deadlines for the parties to submit argutents, witness lists, and
other documents to the Chuncil.

The //0AJIU
(c)v re-hearing ZOnferencef < -
1. The Council may conduct pre-hearing conferences with the parties

for the purpog€s of clarifying the hearing issues and procedural matters\ Pre-

hearing conferences may be held in person or by teleconference.

&



2. The Council shall provide the parties with advance written notice
of pre-hearing conferences. The notice shall inClude}in addition tg such other
informytion as may be deemed appropriate:

i. A statement of the time, place and nature of thg hearing)'

ii. \A statement of the hearing issues and procedfiral matters,'/;zg—

iii. A st of persons notified.

The lo/oes 5 cofce—
(d)‘;@'ontinuance or postponements of hearings:

1. Any part¥ seeking a continuance or postponement of a hearing
must:

1. Attempt, in wriNng, to obtain congent for the continuance or
postponement from all parties to the complaint/’

ii. Submit a written petitipn to the Council for approval of the
continuance or postponement, as agreed\to/by all parties, not later than ﬁve/(;)/
business days in advance of the scheduled Rearing date)'

iii. Copy all parﬁes of recofd on the petition submitted to the Council,’

iv. Include in the petition the reasond for the request and the rationale
supporting each reasory w»L

v. Include with the/petition proof of the attempts to obtain consent for
the continuance or postponerient from all parties to the gomplaint and the results
of such efforts.

2. The Council shall determine whether to grant\a continuance or

postponement and provide a written response to the petitioning\party and all other

P



parties to the complaint.

3. The Council may, in its own discretion, decide to cofitinue or
postpqne a hearing.

(e) Production of documents Z‘/ At the request of the Coyhcil, any party shall
produce docyments with respect to a complaint before thé Council pursuant to
N.J.S.A. 47:1AY]c.

N pofloeNen S concent—

(t)'/ itnesses:

1. At the dequest of the Council, afarty shall ensure the attendance of
witnesses with respect to §ny hearing condytted by the Council pursuant to
N.J.S.A. 47:1A-7.c.

2. Parties unable to Rbtaj cooperation or assurances from prospective

witnesses may petition the Councl ¥ issue a subpoena to said witness or

withesses.

3. Parties musj/submit a list of\witnesses to the Council not later than
five () business days in/advance of the sched\led hearing. Witness lists shall

include, at a minimury, the following:

. ﬂf Mame(;)g %o v/ tressids),

1. > [AC: pnamme.

ii. Witness contact information) including street address, telephone and

-

fax numbers And e-mail address, if applicable;
- T)«'—L

iii."gelevance of testimony to the hearing; and

iv. A statement of the witness’ knowledge, specia\, experience, training

.



or education relating to the complaint.

4. The Council may examine, cross-examine, or othgrwise initiate
testimeny from any party or witness and may also cause the prdduction of
documentaxy evidence.

5. Xhe Chairperson, Vice Chairperson, Secrefary or designee of the
Council shall be authorized to administer oaths and take testimony under oath.

Ter follocvrag >
(g)" Bubpoenas:

1. The Council Waay subpoena witnesges and documentary evidence

with respect to an administrativi hearing held by the Council.

2. Petitions to the Coungil for issfiance of a subpoena shall be in
writing and shall include, at a minimum, th¢ following:
Twe.

i.Ywitness name or title of thé Jocumentary evidence;

ii. witness contact informaftion or Rerson in possession of the

=
—

documentary evidence, including street address, tdlephone and fax numbers and e-

mail address, if applicable;
2 The

iii relevance of test ony or the documentaty evidence to the hearing;

and
pre

iv."A statement of the witness’ knowledge, specialexperience, training

or education relating to tHe complaint.
Mo follow, Coritens—

3. v _Motiony'to /Q'uash .

i. A papty may object to the issuance of a subpoena upon\petition
made to the Coungil not later than three yf business days in advance of the

P



scheduled date of compliance with the subpoena.

ii. The subpoena may be quashed or modified for good causg’shown
prxovided the Council agrees to quash or modify said subpoena.

2

iii The petition seeking to quash or modify a subpoefia shall detail the
reasons folthe objections and shall contain supporting ratiodale for each such
reason.

J V.

4. Enfoxcement & The Council, pursuagt to New Jersey Rules
Governing the Courts, R\4:67-6, shall have the uthority to enforce compliance
with subpoenas issued by the\Council.

T fo/ /Wn/ma o e NN
(h)v ules of evidence:
1. The ARules of Evidengé Will not be strictly applied.
New J‘c"Su—,

2. The Council may /n its discxetion, consider all testimonial
evidence, even hearsay, as lopg as it is relevant\material and probative.

3. The Council may, in its discretion, cyrtail or exclude any evidence

that is deemed by the Qouncil to be irrelevant, immatertal and unduly repetitious.

@A) Burdens of| proof zve d.af//au; '

1. A/public agency bears the burden of proving thit a denial of access
to a government record, in whole or in part, is authorized by law hursuant to
N.J.S.A. A47:1A-6.

2. Complainants bear the burden of proving the allegations \et forth

in the complaint, by a fair preponderance of the credible evidence.

&
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/@'/F/ 1ling of additional documentation or arguments:

1. The Council reserves the right not to consider documentation
submitted by a complainant and/or custodian unless it has been submitted to the
Council and the other parties named in the complaint not later than ;9:2(12
business days in advance of the scheduled hearing.

2. A written statement by the party shall accompany each such
submission explaining the relevance of such submission.

3. Parties filing submissions must provide copies to all parties to the
complaint and provide proof of service to the Council contemporaneously
therewith.

4, The Council will not accept any submissions at the hearing that has -

not been provided to all parties pursuant to these rules, unless the Chairperson

authorizes said submissions.
/ar ~.2./0

5:85%43~  In camera Mispections

(a) The Council may, in its discretion, order an in camera inspection of the

documents that are the subject of a denial of access complaint.
(b) Notice of}{spectio'n /} The Council shall provide the custodian with

advance written notice of the in camera inspection. The notice shall include}in

addition to such other information as may be deemed appropriate:
1. A statement of the time, place and nature of the document
inspection,

2. The documents requested to be inspected}‘ t’V'SL

a



3. The manner in which the docufnents are to be presented to the
Council for inspection.

(c) Presentation of documents to the Counpil Z\, In an open public meeting, the
custodian and/or his or her representative will be called upon to hand-deliver the
documents for inspection, in a sealed envelope, to the Executive Director of the
Council, or such other person as the Council may designate, along with:

1. A certification signed by the custodian stipulating that the copies of
the documents delivered to the Council are true and complete

copies of the documents in question with no alterations or

redactions.’ 4—«&

?

2. An in camera inspection index that:

i. Gives the title or name of each document, or any parts thereof,
claimed to be exempt from disclosure,

ii. Provides a general nature description of each document. The
descriptions should be general enough to explain the exemptions without

compromising the alleged reason for their exemption from disclosure,
o

N :
1il.Lists the reasons that each document, or any parts thereof, are

alleged to be exempt from disclosure, ”L
-

iv! Lists a full explanation why the alleged reason for exemption from

disclosure applies to each document.

(d) Complainants will not be permitted to respond to numbersS1 2> and-<22 of
A .
o cerﬁ%‘ca by b (c) / tbone
Z}; el fre 1nrlex o (c) 2



Wﬂ_&;@e&y above without the express permission of the Council.

(e) Neither the Council, nor anyone else authorized to inspect the documents,
shall make copies of same.

(f) Anyone authorized to access the documents shall not take any notes
making reference to specific information contained in the documents.

(g2) The Council shall review the documents in closed session at any of its

regular monthly meetings conducted pursuant to the Open Public Meetings Act,

N.J.S.A.10: 4-6 to 10:4-21.

(h) The Council shall have the option, at its discretion and while in the public
session of any its regular monthly meetings conducted pursuant to the Open
Public Meetings Act, N.J.S.A.10: 4-6 to 10:4-21, of asking the Custodian
questions regarding the document(s) in question.

(1) Neither the complainant nor the custodian, nor any of their representatives )
shall be present during the in camera inspection.

() After inspecting the documents, the Council shall announce its decision at
an open public meeting and provide written notice of its decision to all parties to

the complaint.

(k) During public session, anyone involved in the in camera inspection shall

forego all mention of the specific contents of the documents. Reference shall only
be made to the assigned reference number or to the general nature descriptions of

the documents listed in the in camera inspection index.

() Upon completion of the in camera inspection, the Council will seal the

&
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documents and return them to the custodian.
j05-2.1/
5: }9342-1-4- Decisions of the Council

[ a) K@ The Council shall issue the following tylﬁes of decisions:

Order
1. Interim Pepiston,
> Thal Becisi ’

#~<. Supplemental Decision, Al

4 munistrati

>

43 . Administrative Case Disposition.
[_b) 4#) Unless the Council directs otherwise, the Executive Director shall stipulate
the effective date of the Council’s decisions for purposes of calculating all
deadlines set forth in a decision and calculating when motions for reconsideration

and appeals must be filed.
5

(c) /A% Enforcement F The Council shall, pursuant to New Jersey RulevGoverning
the Courts, R. 4:67-6, have the authority to enforce compliance with the orders
and decisions issued by the Council.

2./
5:103-2;#3  Relief from Council }B/ecisions -}éconsideration

(@) The Council, in its own discretion, may reconsider any decision it renders.
(b) Requests for reconsideration must be filed within )9»{} 1 }) business days
following receipt of a Comcilm/(c/;/m, '

4



gt
"‘; el s
(c) Requests must be in writing, delivered to the Council and served on all
parties.

(d) The Council will provide all parties with written notification of whether a

reque;s_t for reconsideration has been accepted and for what reasons.
10$-2:13

5:%@1—6 Relief from Council))écisions -/(f)peals

(a) A final decision of the Council may be appealed to the Appellate Division
of the Superior Court within the time frame prescribed by law pursuant to
NJ.S.A. 47:1A-7.e.

(b) Prior to filing an appeal, the appealing party shall file a stay of the

A
Council’s final decision with the Council. rcjamf'/«‘ o
10 2 N ‘f‘

5:9%PT  Stays of Council Dcisions

(a) Requests for a stay of a final decision must be in writing, delivered to the
Council and contemporaneously served upon all parties.

(b) The Council shall, acting through its Executive Director? grant a stay from
a final decision based on the request submitted and a copy of the notice of appeal
from the Appellate Division of the Superior Court.

(c) Requests for a stay of the effective date of a Council’s interim decision
must be made prior to the last day by which action was to have been taken in
accordance with the Council 01’@1::_/ N fevs ha deciiion.
centemporaneousty served upon all parties.

[ 1) /(?/T he Council, acting through its Executive Director, may grant a stay for

the period of time, but in no event longer than the date of the next regular meeting

sl



of the Council.

( ¢) }(ﬁ’ A request for a stay must be in writing and include a detailed analysis of
the issue(s), which includes, but is not necessarily limited to, the appellant’s
positions with regard to the following factors that the Council will include in its
Decision-making process:

1. The clear likelihood of success on the merits of the claim;

2. The danger of irreparable harm in the absence of a /%ay;

3. The harm to others ifa /ﬁay is granted; anc}f

4. The public interest. |

(06-2.1¢ :
5:(1«@-1)1'8‘ Prevailing Party ttorney’s/lées

(a) Reasonable attorney’s fees may only be awarded where the Council has
rendered a final decision in favor of the complainant and in which the Council has
found that the custodian unlawfully denied access to government records |
requested by the complainant in the matter pursuant to N.J.S.A. 47:1A-6.

(b) The complainant, or his or her attorney, shall submit an application to the
Council for an award of attorney’s fees within };ﬁ (6 business days following
the effective date of a final decisio.n by the Council. The application must include
a certification from the attorney(s) representing the complainant that includes, but
not necessarily be limited to’ the following:

1. the Council’s case reference name and number;
=

oy

2. law firm affiliation;

=
-

4



3. A statement of client representation;
4. Twe hourly rates of all attorneys and support staff involved in the case;

5. _copies of weekly time sheets for each person involved in the case,

—

which includes detailed descriptions of all activities attributable to the project in
- h ouvYy

O'IVMM@M@TM (s tX~hu u’Q) mcrenrelh ;

6. evidence that the rates charged are in accordance with prevailing
market rates in the relevant community. Such evidence shall include, but is not

necessarily limited to:

1. years of related or similar experience;

—
-

ii. ;;_kill level; and
iii.reputation; i
7. A c;etailed listing of any expense reimbursements with supporting
documentation for such costs;{' .
(c) The complainant/or his or her attorney, must serve all parties with the
application for attomey’s fees and all attachments thereto.
(d) The custodian shall have igfi @Gfﬁlsiness days from the date of service to
object to the attorney’s fees requested.
(e) All objections to applications for attorney’s fees must be in writing to the
Council and served upon all the parties.
(f) The Council shall:

1. Consider all submissions of the parties concerning the attorney’s

fees application,’

)
&



2. Determine the amount of a reasonable attorney fee, if any, to be

awarded to complainant’s attorney, WQ
Precdicate

3. Vv Phe attorney’s fees awarded shaﬂ'@psed-re&tcd upon th% number

of hours and rate based on:
1. applicable law;
il. submissions of the parties; and

1i1. Council’s own discretion.

5:,/132:2;’9‘: Knowing and))ﬁlful)ﬁﬁfations of the Act}ayﬂ)@nalties
(a) Public officials, officers, employees or custodians who knowingly and
willfully violate the Act and ;gf"gund to have unreasonably denied access under
the totality of the circumstances shall be subject to a civil peﬁalty pursuant to
N.J.S.A. 47:1A-11.
(b) Penalty amount;/ e oo /} o
1. $1,000 for initial violation;
2. $2,500 for a second violation that occurs vﬁthin B ({O){ears of an
initial violation; and
3. $5,000 for a third violation that occurs within /?n (ﬁ){v;ears of an
initial violation.
| (¢) The Council shall not impose a penalty unless it has undertaken, or caused

the Office of Administrative Law to have undertaken, an expedited or summary

hearing to determine whether a public official, officer, employee or custodian

Z



knowingly and willfully violated the Act and unreasonably denied access under
the totality of the circumstances.

(d) Penalties shall be collected and enforced in proceedings in accordance
with the Penalty Enforcement Law of 1999, N.J.S.A. 2A: 58-10 et seq., and the
rules of court governing actions for the collection of civil penalties.

(e) The New Jersey Superior Court shall have jurisdictién of proceedings for
the collection and enforcement of the penalty imposed by the Council.

(f) Appropriate disciplinary proceedings may be initiated by a public agency B
against a public official, officer, employee or custodian against whom a penaity

has been imposed.



SUBCHAPTER 3. INQUIRES
A
10§ : z .
5:1403-3.1 Generat-Provisions- —Z'j';”""

(a) Any person may telephone or write the Council with a request for

information regarding the Act and Council procedhres. f

—— 7

All written communications to the Council shall be dated, state the name of the sender, the street
and/or P.O. Box address of the sender, and the facsimile number or e-mail address to which
replies should be sent. :

(b) The Council, where possible, will direct inquirers to available resources,
o

/iqé., Council case/Be/cisions, Act citations, publications available through the
Council, etc., that might assist inquirers.
(c) Guidance offered during the inquiry process is based solely on the facts
provided and shall not constitute final decisions of the Council, is not legal advice

and shall not alter any legal right or liability already existing in New Jersey or

under fcderal law.

]
—-—

SUBCHAPTER 4. ADVISORY OPINIONS

»



5:103-4.1  Gemeral Provisions— Aloys ony P roiwo

(a) The Council shall, in its discretion, issue advisory opinions as to whether a
particular type of record is a government record which is accessible to the public
pursuant to N.J.S.A. 47:1A-7.b.

(b) Advisory opinions address whether general categories of records are
disclosable and do not serve as case-specific decisions of the Council.

(¢) Advisory opinions do not constitute final decisions of the Council, are not
legal advice and shall not alter any legal right or liability already existing in New
Jersey or under gf_‘ederal law.

(d) The issuance of advisory opinions shall not prejudice any party’s rights to

file a complaint with the Council.

41



