
New Jersey Libertarian Party
Open Government Advocacy Project

John Paff, Chairman
P.O. Box 5424

Somerset, NJ 08875-5424
Phone: 732-873-1251- Fax: 908-325-0129

Email: lpsmc@pobox.com

July 24, 2007

Ronald J. Casella, Esq.
Cumberland County Prosecutor's Office
43 Fayette St
Bridgeton, NJ 08302

Dear Prosecutor Casella:

I write, both individually and in my capacity as Chairman of the New Jersey
Libertarian Party’s Open Government Advocacy Project, to complain about the manner in
which the Maurice River Township Committee enters into, conducts and records minutes of
its nonpublic (i.e. executive or closed) meetings.

I recognize that county prosecutors around New Jersey have differing views as to
how attentive they should be to allegations of violations of the Senator Byron M. Baer Open
Public Meeting Act (OPMA) by local governments within their jurisdictions. One end of
the spectrum is represented by the Middlesex County Prosecutor, who in a November 29,
2006 letter (Exhibits 1 – 2), opines that scarcity of resources prohibits his office’s
involvement in OPMA matters. The other end of the spectrum is represented by the Union
County Prosecutor who, as evidenced by his December 13, 2006 letter (Exhibits 3 – 5),
conducts extensive and detailed investigations into alleged OPMA violations.

We have no experience with your office, so we would like to know, as a threshold
matter, how receptive you are to investigating OPMA infractions, admonishing local
agencies that violate the law and assessing penalties against local officials when
appropriate. We believe that N.J.S.A. 10:4-17, liberally construed in accordance with
N.J.S.A. 10:4-21, fairly places such within your area of responsibility. We also wish to
remind you that unlike the Open Public Records Act (OPRA), the OPMA contains no
provision allowing a citizen who successfully sues his local government for injunctive or
other relief, pursuant to N.J.S.A. 10:4-16, to recover his attorney fees from the errant
municipality. (Compare to the attorney fee shifting provision contained within OPRA at
N.J.S.A. 47:1A-6.) The net result is that unless county prosecutors agree to be involved
themselves in OPMA matter, government officials who violate the OPMA are likely to
continue violating it because the costs of litigation will usually dissuade citizen
enforcement.
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Attached as Exhibit 6 is the “check the box” form of resolution used by the Maurice
River Committee before going into nonpublic session. Attached as Exhibits 7 – 9 is my
letter to the Municipal Clerk complaining that this form of resolution violates the OPMA a)
because it sets up an arbitrary “embargo date” (in this case, September 8, 2007) before
which the Township will apparently refuse to provide even redacted versions of its minutes,
and b) that the “check the box” form of resolution does not satisfy the requirements of
N.J.S.A. 10:4-13, because it doesn’t give the public sufficient information as to the topics the
Committee is intending to privately discuss.

In his July 11, 2007 reply, the Township Clerk evidently agreed with me that he
cannot arbitrarily withhold the Committee’s closed minutes for six months, as evidenced by
the fact that he provided me with the March 8, 2007 closed minutes before their purported
“embargo date” of September 8, 2007. However, the Clerk does not acknowledge whether or
not other requestors, who may not be as familiar with the OPMA as we are, will receive
closed minutes promptly or be made to wait until the Township’s pretended and arbitrary
“embargo date.” We are not, of course, interested in getting OPMA compliance for just
ourselves, but for every other citizen as well.

Also, Clerk Roy’s July 11, 2007 letter does not even address that part of my June 23,
2007 letter that questions whether the “check-the-box” form of resolution satisfies N.J.S.A.
10:4-13. (Note that the Union County Prosecutor criticized the use of a similar “check-the-
box” method in his letter to the Garwood Board of Education—see Exhibit 5). We therefore
assume that Maurice River has no intention of changing, or even reviewing, that procedure
absent intervention by your office or the Superior Court.

Finally, we wish to bring to your attention the minutes of the two nonpublic meetings
held on March 8, 2007 (Exhibits 11 – 14). The stated purposes of the two meetings were to
discuss “pending litigation” and “redistricting of Fire District # 5,” respectively.

We find nothing in N.J.S.A. 10:4-12(b) that permits redistricting a fire district to be
discussed, as it was at 7:30 P.M., without the public in attendance. Since the exceptions to
public meetings are to be strictly construed against closure and in favor of government
bodies conducting their business in public1, we believe that the Maurice River Township
Committee violated the OPMA by conducting this discussion privately.

Also, we don’t see how the 6 P.M. discussion with various members the Delmont Fire
Company fits into the “pending litigation” exception at N.J.S.A. 10:4-12(b)(7). Even though
litigation was filed in May2, the March 8, 2007 discussion appears to have little, if anything,
to do with that litigation. Moreover, the purpose of (b)(7) is to allow a public body to
meeting together in private to formulate its litigation strategy so as to not give an
advantage to the other party3. Here, the other party, i.e. the Delmont Fire Company, was

1 Hartz Mountain Industries, Inc. v. New Jersey Sports and Exposition Authority, 369 N.J. Super. 179,
186 (App. Div.), certif. denied, 182 N.J. 147 (2004).

2 Delmont Volunteer Fire Department, Inc. v. Maurice River Township, United States District Court,
Docket No. 1:07-CV-02403-NLH-JS, filed May 22, 2007.

3 See Nevin v. Asbury Park City Council, 2005 WL 2847974 (N.J.Super. A.D., November 1, 2005
(unpublished)) stating: “In our view, exception b(7)does not relate to contract negotiations with the opposing
party but only, as plaintiffs contend, to discussions about contract negotiations by the public body. The
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in the room and participating in the closed meeting. Thus, the only ones who were kept in
the dark were the public—which is exactly the opposite of the OPMA’s intention.

We greatly appreciate your time in reviewing this matter and forward to receiving
your response.

Sincerely,

John Paff

cc. Hon. Mayor and Committee of Maurice River Township

inclusion of ‘pending or anticipated litigation’ in the same subsection strongly supports this conclusion.”
(emphasis in original).



Exhibit 1



Exhibit 2



Exhibit 3



Exhibit 4



Exhibit 5



Exhibit 6



John Paff

P.O. Box 5424
Somerset, NJ 08875-5424

Telephone – 732-873-1251 E-mail – CJSC@pobox.com Fax – 908-325-0129

June 23, 2007

J. Roy Oliver, Clerk
Maurice River Township
590 Main Street - P.O. Box 218
Leesburg, NJ 08327

Dear Mr. Oliver:

I am an open government advocate acting both individually and on behalf of the
New Jersey Libertarian Party. I am writing to express some concerns about the Maurice
River Township Committee’s nonpublic meeting (i.e. closed or executive session)
procedure. I have two main areas of concern.

Prompt availability of nonpublic meeting minutes.

N.J.S.A. 10:4-14 requires the Township to make its nonpublic meeting minutes
“promptly available to the public to the extent that making such matters public shall not
be inconsistent with” N.J.S.A. 10:4-12(b). Yet, Resolution 50-2007, which authorized
the March 8, 2007 nonpublic meeting, states that “the matters in question as checked
above can be made public on or about September 8, 2007.” Also, your March 20, 2007
letter to me stated that the “minutes of the [nonpublic] meeting of 03/08/07 will be
available on or after September 8, 2007 or until this matter is concluded.” (Emphasis in
original)

It appears that you are setting a minimum period—in this case six months—
during which the March 8, 2007 nonpublic meeting minutes are to be entirely
suppressed. This you cannot do.

In 1997, the New Jersey Supreme Court ruled that

[I]f a public body legitimately conducts a meeting in closed
session under any of the exceptions enumerated in N.J.S.A.
10:4-12b, it nevertheless must make the minutes of that
meeting "promptly available to the public" unless full
disclosure would subvert the purpose of the particular
exception. If disclosure would subvert the purpose of an
exception, then the subversion must be balanced against the
applicant's interest in disclosure. We believe that only the
unusual case will justify total suppression of the minutes of a
closed session; such a case would require great harm to the
public interest underlying the exception from even minimal
disclosure as well as a negligible interest in disclosure.

Exhibit 7
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In the vast majority of cases in which full disclosure would
have an adverse impact on the purpose of the particular
exception, other methods of maintaining confidentiality can
be achieved, such as redacting the specific information that
would undermine the exception. We stress, however, that,
given the Legislature's strongly stated intent to effectuate
broad public participation in the affairs of governmental
bodies, few cases will require even partial nondisclosure.

Payton v. New Jersey Turnpike Authority, 148 N.J. 524, 556-57 (1997) (Emphasis
supplied)

According to Resolution 50-2007, the Committee discussed “litigation” during the
March 8, 2007 nonpublic session. Accordingly, it is totally appropriate for you to redact
information relating, for example, to the Township’s settlement negotiation strategy. If
the Committee were to instruct its attorney, for instance, to “initially offer the plaintiff
$20,000 as full settlement, but, if he resists, you have authority to go up to $25,000,”
that information must remain secret to prevent the plaintiff from receiving an unfair
advantage.

But, the portions of the minutes that disclose other information, such as the
parties to and the nature of the lawsuit under discussion, ought to be promptly
disclosed. For example, information in the minutes such as “The Township Solicitor
announced that he had received a notice of motion for summary judgment from the
plaintiff in the matter of John Smith v. Township of Maurice River, Docket. No. CUM-L-
000001-07 . . .” should be promptly disclosed to the public. Since filed complaints and
motions are already a matter of public record, there can be no harm to the Township’s
litigation position by disclosure of such innocuous information.

Against this backdrop, it is clearly not proper for you to entirely suppress the
minutes for a period of six months. Rather, you should narrowly redact just that
material that would, if disclosed, subvert the purposes underlying the exception and
promptly publish the remainder. Of course, as time passes and intervening events
occur, less and less material will need redaction, and ultimately, the minutes might be
able to be disclosed in unredacted form.

Sufficiently detailed nonpublic meeting resolutions.

Resolution 50-2007 reveals only that the Township Committee was going to
discuss “litigation” after excluding the public from its March 8, 2007 meeting. This
description gives the public and the media virtually no information on the matters being
discussed. Is the Township being sued or is it suing somebody? Is it a sexual
harassment suit being filed against the mayor by a Township employee, or is it the
Township contemplating a condemnation suit against a longtime resident?

Exhibit 8
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As stated above, litigation is a matter of public record. So, why should not the
public be informed, specifically, of the litigation that is being discussed behind closed
doors?

I believe that the vague manner in which your form of resolution describes the
closed session topics prevents the public from best “fulfill[ing] its role in a democratic
society1” as the Legislature envisioned when it passed the Senator Byron M. Baer Open
Public Meetings Act in 1975. Frankly, I believe that your present procedure unfairly
keeps the public in the dark.

Enclosed is a January 22, 2007 opinion by Hon. Alexander P. Waugh, in Paff v.
Monroe Township Board of Education, Docket No. MID-L-7770-06 (2007 WL 191984).
In this case, I sued a local school board in Middlesex County and the court ruled at
Page 9 that “closed session resolutions should contain as much information as is
consistent with full public knowledge without doing any harm to the public interest.”

Of course, this unreported trial level decision is not binding upon the Cumberland
County courts. I do, however, believe that the courts there are likely to issue a similar
decision if the question is presented. With this in mind, do you believe that you should
revise your resolutions to make them more specific?

Finally, I have enclosed another record form.

Thank you for your attention to these matters. I look forward to hearing from
you.

Regards,

John Paff

1 N.J.S.A. 10:4-7 states that “The Legislature finds and declares that the right of the public to be present
at all meetings of public bodies, and to witness in full detail all phases of the deliberation, policy
formulation, and decision making of public bodies, is vital to the enhancement and proper functioning of
the democratic process; that secrecy in public affairs undermines the faith of the public in government
and the public's effectiveness in fulfilling its role in a democratic society, and hereby declares it to be the
public policy of this State to insure the right of its citizens to have adequate advance notice of and the
right to attend all meetings of public bodies at which any business affecting the public is discussed or
acted upon in any way except only in those circumstances where otherwise the public interest would be
clearly endangered or the personal privacy or guaranteed rights of individuals would be clearly in danger
of unwarranted invasion.
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