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not “prompt” and thus violates the Open Public Meetings Act.” A copy of Plaintiff’s letter to

the Prosecutor (2 pages) is attached as Exhibits 1 and 2. Keyport Borough’s November 16,

2006 letter to Plaintiff (1 page), which was one of the attachments to Plaintiff’s letter to the

Prosecutor, is attached as Exhibit 3.

5. By letter of December 5, 2006, John S. Wisniewski, Esq., on behalf of Keyport

Borough, wrote to the Prosecutor in response to Exhibits 1 and 2. A copy of Wisniewski’s

letter (2 pages) is attached as Exhibits 4 and 5.

6. By letter to the Prosecutor dated January 1, 2007, Plaintiff replied to

Wisniewski’s response (Exhibits 4 and 5). A copy of Plaintiff’s January 1, 2007 letter (2

pages) is attached as Exhibits 6 and 7.

7. Other than Exhibits 4 and 5, Plaintiff has received no correspondence from

Keyport Borough regarding the complaint embodied within Exhibits 1 and 2.

8. By letter dated June 21, 2007, the Monmouth County Prosecutor’s Office

declined to pursue Plaintiff’s complaint and closed its file. A copy of the June 21, 2007

letter (2 pages) is attached as Exhibit 8 and 9.

9. On June 21, 2007, Plaintiff submitted to Defendant Custodian a request1 for

government records (2 pages) accompanied by the first page from the Defendant Council’s

September 19, 2006 nonpublic meeting minutes (1 page) and its October 17, 2006 nonpublic

meeting minutes (1 page)2. The request and minutes pages are attached as Exhibits 10

through 13.

1 In order to reduce the number of attachments, Plaintiff has not included the three-page record request form
that accompanied his request.
2 Plaintiff received the redacted pages from the September 19, 2006 and October 17, 2006 closed meeting
minutes in response to a previous records request.
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10. By letter dated June 29, 2007, Defendant Custodian responded to Plaintiff’s

June 21, 2007 records request. Her response consisted3 of a June 29, 2007 letter (2 pages),

minutes from the Defendant Council’s April 10, 2007 nonpublic meeting (4 pages) and the

minutes from the Defendant Council’s April 24, 2007 nonpublic meeting (5 pages) and is

attached as Exhibits 14 through 24.

FIRST COUNT
(Minutes of Public and Nonpublic Meetings Not Promptly Available)

11. As of the date of this complaint, Defendant Council has failed or refused to

publicly release minutes of the following meetings: a) public meetings held on April 10,

2007 and May 21, 2007; and b) the nonexempt portions of nonpublic meetings held on

March 6, 2007, May 1, 2007 and May 21, 2007. (See Exhibits 10 and 14.)

12. It took Defendants until mid-December 2006 to provide Plaintiff with redacted

versions of its September 9, 2006, October 3, 2006 and October 17, 2006 nonpublic meeting

minutes in response to Plaintiff’s November 3, 2006 request for those minutes. (See Exhibit

4.)

13. On information and belief, Defendants’ policy is to entirely suppress public

release of the Defendant Council’s public or nonpublic meeting minutes unless and until

they have been “approved by the governing body.” (See Exhibits 3 and 14.)

WHEREFORE, Plaintiff demands judgment:

3 Defendant also furnished Plaintiff with resolutions 107-07, 124-07, 139-07, 148-07 and 153-07 as well as the
Prosecutor’s December 11, 2006 letter to Wisniewski, Wisniewski’s December 5, 2006 letter to the Prosecutor,
Plaintiff’s November 24, 2006 letter to Keyport Borough, the first page of Plaintiff’s November 24, 2006 letter
to the Prosecutor, Plaintiff’s January 1, 2007 email to Keyport Borough, Plaintiff’s January 1, 2007 letter to
the Prosecutor, Keyport Borough’s December 13, 2006 letter to Plaintiff and Keyport Borough’s December 7,
2006 email to Plaintiff. None of these documents are attached to the Complaint because they are either
duplicative of other exhibits or not relevant to the complaint.
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A. Declaring that Defendant Council violated N.J.S.A. 10:4-14 by not making its

public meeting minutes and the nonexempt portions of its nonpublic meeting minutes

“promptly available to the public.”

B. Declaring that Defendant Council violated the Senator Byron M. Baer Open

Public Meetings Act, N.J.S.A. 10:4-6 et seq. by conditioning the public release of its public

meeting minutes and the nonexempt portions of its nonpublic meeting minutes upon its

“approval” of those minutes.

C. Fixing a time, going forward, within which Defendant Council shall make its

public meeting minutes and the nonexempt portions of its nonpublic meeting minutes

available to the public.

D. Enjoining Defendant Council from violating the time period fixed in

accordance with ¶ C above.

E. Awarding Plaintiff his costs of suit.

F. Such other relief as the Court deems equitable and just.

SECOND COUNT
(Improper Topics Discussed During Nonpublic Meetings)

14. During its April 10, 2007 nonpublic meeting, Defendant Council discussed

scheduling a Police Committee meeting and the “need to find someone on a three-man shift

that can check parking in the business district.” (See Exhibit 16.)

15. Upon information and belief, Defendant Council believed that it could discuss

this topic in private session pursuant to the “personnel exception” contained within N.J.S.A.

10:4-12(b)(8). (See Exhibit 16.)

16. During its April 24, 2007 nonpublic meeting, Defendant Council discussed a

general question concerning Class I and Class II Specials. (See Exhibit 24)
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17. Upon information and belief, Defendant Council believed that it could discuss

this topic in private session pursuant to the “personnel exception” contained within N.J.S.A.

10:4-12(b)(8). (See Exhibit 24.)

WHEREFORE, Plaintiff demands judgment:

G. Declaring that Defendant Council violated the Senator Byron M. Baer Open

Public Meetings Act, N.J.S.A. 10:4-6 et seq. by discussing the topics described in ¶¶ 14 and

16 without the public being present.

H. Enjoining Defendant Council, going forward, from discussing topics in

nonpublic session unless they so qualify under N.J.S.A. 10:4-12(b) as narrowly construed.

I. Awarding Plaintiff his costs of suit.

J. Such other relief as the Court deems equitable and just.

THIRD COUNT
(Improperly Explained Redactions and Suppressions)

18. Defendants’ explanation for the redactions made to the first pages of

Defendant Council’s September 19, 2006 and October 17, 2006 nonpublic meeting minutes

(See Exhibits 12 and 13) was that the redacted elements “may not be disclosed pursuant to

N.J.S.A. 47:1A-9, 10:4-12(b)(8).” (See Exhibit 14.)

19. Defendants’ explanation for the redactions made to Defendant Council’s April

10, 2007 and April 24, 2007 nonpublic meeting minutes (See Exhibits 16 through 24) was

that the redactions were performed “in accordance with the attorney-client privilege

exception to the Open Public Records Act (OPRA), N.J.S.A. 10:4-12, 47:1A-1.1).” (See

Exhibit 14.)

20. The Open Public Records Act, specifically N.J.S.A. 47:1A-5(g), requires

Defendant Custodian, when she is “unable to comply with a request for access,” to “indicate
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[in writing] the specific basis” for her inability to comply and to inform the record requestor

of that “specific basis.”

21. Citing statutes as justification for restricting the public’s right to access

government records, without more, violates the Open Public Records Act because such does

not satisfy Defendant Custodian’s duty to produce specific reliable evidence sufficient to

meet a statutorily recognized basis for confidentiality. (See Courier News v. Hunterdon

County Prosecutor’s Office, 358 N.J. Super. 373, 382-83 (App. Div. 2003).)

22. Citing statutes as justification for restricting the public’s right to access

government records, without more, violates the Open Public Records Act because such does

not satisfy Defendant Custodian’s duty to explain the redaction in a manner enabling the

requestor to assess the applicability of the privilege or protection. (See Paff v. New Jersey

Department of Labor, Board of Review, 379 N.J. Super. 346, 354-55 (App. Div. 2005).)

23. In ¶ 5e of his June 21, 2007 request, Plaintiff requested “any and all

correspondence, including emails, that relates to the issues raised in [Plaintiff’s] November

24, 2006 letter which were sent or received by the Borough Clerk, Borough Administrator or

any member of the Keyport Borough Council.” (See Exhibit 11).

24. In response to this request, Defendant Custodian furnished Plaintiff with

items of correspondence that Plaintiff had already sent or received and indicated that

“emails are not being supplied as same are not discoverable in accordance with the attorney

client privilege and intra-agency advisory, consultative material exceptions to the Open

Public Records Act (OPRA). N.J.S.A. 10:4-12, 47:1A-1.1.”

25. Upon information and belief, at least one record, other than those furnished to

Plaintiff, is on file and responsive to ¶ 5e of Plaintiff’s request.
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26. Defendant Custodian’s sweeping and categorical denial of ¶ 5e of Plaintiff’s

request does not satisfy her duties under the Open Public Records Act and the above-cited

case law.

WHEREFORE, Plaintiff demands judgment:

K. Declaring that Defendant Custodian violated the Open Public Records Act by

not providing a more specific and detailed justification for refusing to disclose the redacted

elements from the Defendant Council’s September 19, 2006, October 17, 2006, April 10,

2007 and April 24, 2007 nonpublic meeting minutes.

L. Declaring that Defendant Custodian violated the Open Public Records Act by

not providing a more specific and detailed justification for refusing to disclose the

correspondence and emails identified by ¶ 5e of Plaintiff’s June 21, 2007 records request.

M. Enjoining Defendant Custodian, going forward, from suppressing a

government record, in whole or part, unless she provides the requestor with a written

explanation that conforms to the requirements set forth in Courier News v. Hunterdon

County Prosecutor’s Office and Paff v. New Jersey Department of Labor, Board of Review.

N. Awarding Plaintiff his costs of suit.

O. Such other relief as the Court deems equitable and just.

FOURTH COUNT
(Improper Redactions – Personnel matters)

27. Defendant Custodian has denied Plaintiff access to certain words and phrases

pertaining to personnel matters and contained within the first pages of Defendant Council’s

September 19, 2006 and October 17, 2006 nonpublic meeting minutes (See Exhibits 12 , 13

and 14.)
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28. On information and belief, the redacted matter, if revealed, would disclose the

identities of specific Keyport Borough officers or employees who were discussed by the

Defendant Council in nonpublic session pursuant to N.J.S.A. 10:4-12(b)(8).

29. On information and belief, neither the Defendant Council nor the particular

officers or employees being discussed hold a cognizable privacy interest in keeping those

officers’ or employees’ identities confidential that outweighs Plaintiff’s “right to obtain

material and information vital to [his] ability to evaluate the wisdom of governmental

action.” (See South Jersey Publishing Co. v. New Jersey Expressway Authority, 124 N.J.

478, 493-94 (1991).)

30. The only reasons Defendant Custodian has offered to support her denial of

access to these words and phrases is that such “may not be disclosed pursuant to N.J.S.A.

47:1A-9, 10:4-12(b)(8).” (See Exhibit 14.)

31. Neither 47:1A-9 nor N.J.S.A. 10:4-12(b)(8) justify the redactions made to the

first pages of Defendant Council’s September 19, 2006 and October 17, 2006 nonpublic

meeting minutes (See Exhibits 12 , 13 and 14.

WHEREFORE, Plaintiff demands judgment:

P. Compelling Defendant Custodian to provide Plaintiff with unredacted versions

of the first pages of Defendant Council’s September 19, 2006 and October 17, 2006

nonpublic meeting minutes.

Q. Awarding Plaintiff his costs of suit.

R. Such other relief as the Court deems equitable and just.

FIFTH COUNT
(Improper Redactions – “Potential Litigation” matters)
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32. During its April 10, 2007 and April 24, 2007 nonpublic meetings, Defendant

Council discussed “Loitering of Day Workers” (Exhibit 17), “Proposed Ordinance – Smoking

in Motor Vehicles with Children” and “K. Hovnanian” (Exhibit 20) and “K. Hovnanian”

(Exhibit 23) all of which appear under a “Potential Litigation” heading.

33. In each case, all of the text beneath the topic headings has been redacted,

except that the following unredacted text is disclosed under the “Proposed Ordinance –

Smoking in Motor Vehicles with Children” heading: “Councilman Ortman mentioned that

this ordinance was brought to him by a member of the Board of Health.”

34. Upon information and belief, these four “Potential Litigation” items ought to

have been discussed in public because they are not exempted by N.J.S.A. 10:4-12(b).

35. Alternatively, and upon information and belief, even if one or more of these

four “Potential Litigation” items were permitted to be privately discussed, at least some of

the redacted text could be publicly disclosed without jeopardizing any legitimate

confidentiality interests.

WHEREFORE, Plaintiff demands judgment:

S. Compelling Defendants to provide Plaintiff and the Court with a “Vaughn

index,” in accordance with Vaughn v. Rosen, 484 F.2d 820 (D.C.Cir.1973), justifying and

explaining the redactions applied to the nonpublic meeting minutes pertaining to the four

“Potential Litigation” matters set forth in ¶ 32.

T. Compelling the Defendants to file unredacted versions of its nonpublic

meeting minutes pertaining to the four “Potential Litigation” matters set forth in ¶ 32 to

the Court, under seal, for an in camera review.

U. Compelling the Defendants to provide Plaintiff with the versions of its

nonpublic meeting minutes pertaining to the four “Potential Litigation” matters set forth in



Page 10

¶ 32 that disclose presently redacted information the information that the Court determines

to be nonexempt.

V. Awarding Plaintiff his costs of suit.

W. Such other relief as the Court deems equitable and just.

Certification Of No Other Actions

Pursuant to R.4:5-1, it is hereby stated that the matter in controversy is not the subject

of any other action pending in any other court or of a pending arbitration proceeding to the

best of my knowledge and belief. Also, to the best of my belief, no other action or arbitration

proceeding is contemplated. Further, other than the parties set forth in this pleading, I know

of no other parties that should be joined in the above action. In addition, I recognize the

continuing obligation of each party to file and serve on all parties and the Court an amended

certification if there is a change in the facts stated in this original certification.

Dated: July 9, 2007 _________________________
John Paff
Plaintiff
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