
John Paff 
P.O. Box 5424 

Somerset, New Jersey 08875 
Telephone – 732-873-1251        E-mail – CJSC@pobox.com Fax 908-325-0129 

April 27, 2006 
 
 
Michael M. Rubbinaccio, Prosecutor 
Morris County Prosecutor's Office  
P.O. Box 900 - Court Street  (via PDF email attachment to mtaran@co.morris.nj.us 
Morristown, NJ  07963-0900  and via Fax to 973-285-6226) 
 
RE: Chester Township Council 

Open Public Meetings Act  
 
Dear Prosecutor Rubbinaccio:   
 
 I believe that the Chester Township Council has violated the Open Public Meetings Act and ask 
that you investigate and take whatever action you deem appropriate.1 I base my complaint upon the 
Township Council’s Resolution 2006-35, which is attached to this letter. 

 
N.J.S.A. 10:4-13(a)2 requires previous public disclosure of the “general nature” of the matters 

to be discussed during closed session.  Does identifying the topic as only “pending litigation,” as 
Chester Township did in Resolution 2006-35, satisfy this requirement?  Or, was the Township Council 
required to identify the specific items of litigation (i.e. Doe v. Chester Township, Docket No. MRS-L-
00000-04, etc.) that were going to be discussed? 

 
While no reported New Jersey case precisely answers this question, the leading and most 

recent case on the topic, Council of N.J. State College Locals v. Trenton State College Bd. of 
Trustees, 284 N.J. Super. 108 (Law. Div. 1995), provides some guidance. 

 
[N.J.S.A. 10:4-13] mandates that the public be informed of "the general 
nature of the subject to be discussed." The Board, like many other public 
bodies, must tread a fine line--informing the public about its executive-
session activities while not compromising the privacy interests of those 
whose business is being discussed.  

 
Id. at 113 

 
The above passage suggests that a public body must disclose the topics of its intended closed 

session discussion in as much detail as possible without compromising a vital governmental interest.  
                                                             
1 The Open Public Meetings Act, N.J.S.A. 10:4-17, empowers your office to enforce monetary penalties against officials 
who knowingly violate the Act.   Or, perhaps you may wish to correspond with the Council and require it to comply with 
the Act in the future.  I specifically reserve my right to enforce the Township Council’s future compliance through the civil 
remedies provided by N.J.S.A. 10:4-16. 
2 N.J.S.A. 10:4-13 states: “No public body shall exclude the public from any meeting to discuss any matter described in 
subsection [10:4-12] until the public body shall first adopt a resolution, at a meeting to which the public shall be 
admitted: a. Stating the general nature of the subject to be discussed; and b. Stating as precisely as possible, the time 
when and the circumstances under which the discussion conducted in closed session of the public body can be disclosed 
to the public.” 
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If this is the standard, them the Township Council was required to disclose the names of the parties 
to the “Pending Litigation” described in Resolution 2006-35.   

 
Council of N.J. State College Locals goes on to state that: 
 

The statutory requirement is not an onerous one - only the general nature 
of subject need be disclosed; specificity is not required. For example, 
a resolution authorizing a closed session meeting to "Review the 
performance of individual personnel" comports with N.J.S.A. 10:4-13. Cole 
v. Woodcliff Lake Bd. of Educ., 155 N.J. Super. 398, 407, 382 A.2d 966 
(Law Div. 1978); See also Houman v. Mayor of Pompton Lakes, 155 N.J. 
Super. 129, 149-50, 382 A.2d 413 (Law Div. 1977) ("The statement that 
personnel matters would be considered, without specific disclosure that 
the personnel question involved the retention of legal counsel, is arguably 
sufficient. However, the resolution made no mention of the fact that the 
closed meeting would also involve the discussion of whether, in the first 
instance, to pursue the appeals. Therefore, this resolution is not in 
conformity with the mandatory requirements of N.J.S.A. 10:4-13."). 

 
Id. at 114  (Emphasis supplied). 
 
The court’s statement that “specificity is not required” appears to directly contradict its 

previous statement supporting greater disclosure.  However, both cases cited by the court in support 
of its conclusion that “specificity is not required” deal with personnel matters.   

 
Personnel discussions are exempted from a public airing by N.J.S.A. 10:4-12(b)(8), and 

possibly (b)(3), while litigation is exempted by (b)(7).  The specific government employee who is 
being discussed in closed session, especially if termination or imposition of discipline is at issue, is not 
equivalent, and cannot be fairly compared, to a party to a typical lawsuit.  Naming a particular 
employee who is going to be discussed during closed session may unfairly impugn that employee or 
violate his or her privacy rights.   

 
Disclosure of the parties to, or other details regarding, a lawsuit, however, which is already a 

matter a public record3, does not raise similar concerns.   Accordingly, I assert that the Council of 
N.J. State College Locals court’s statement that “specificity is not required” is limited to cases where 
personnel matters are discussed during closed session. 

 
Finally, the Council of N.J. State College Locals court quotes the late Michael Pane: 
 

Although there is no case law on the subject good practice would dictate 
that resolutions be as specific as possible, e.g., the 'general nature of the 
subject to be discussed' should not be set forth as 'litigation' but, rather, 
as 'litigation--A vs. B.' Resolutions should contain as much information as 
is consistent with full public knowledge without doing any harm to the 

                                                             
3 Filed litigation is a matter of public record.  Anyone can go the courthouse and review the file of a typical civil 
case. R.1:38.   
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public interest. 34 New Jersey Practice, Local Government Law § 141, at 
174 (Michael A. Pane) (2d ed. 1993). 

 
Ibid.  
 
The court’s inclusion of Mr. Pane’s statement is significant and strongly indicates that court’s 

view that N.J.S.A. 10:4-13 requires closed session resolutions to “contain as much information as is 
consistent with full public knowledge without doing any harm to the public interest.”   

 
I assert that the Chester Township Council should have identified within its resolution the 

parties, courts and docket numbers of the “Pending Litigation” that was discussed.  No governmental 
interest would have been imperiled or compromised had the Council publicly identified the court 
cases that its members were going to discuss.  And, being aware of the identities of those cases 
would have assisted members of the public who wish to inform themselves of what their local 
government is doing.  Providing the public with this type of information is to be encouraged because 
it allows the public to better “fulfill its role in a democratic society.” N.J.S.A. 10:4-7. 
  

Thank you for your attention to this matter.  I look forward to learning the results of your 
investigation and what action, if any, that you have elected to take. 
 

      Sincerely, 
       
 
               
 
      John Paff  
 

cc. Carol Isemann, Chester Township Clerk (via Fax only to 908-879-8281) 
 John H. Suminski, Esq., Chester Township Attorney (via Fax only to 973-425-0161) 
  

 



John Paff
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New Jersey Government Records Council  

Denial of Access Complaint 
 

Please read these instructions before completing this form: 1 

• This form is to be used only for claims of denial of access to public records that you want the Government Records 
Council (GRC) to decide.  Your request must have been made on or after July 8, 2002 under “OPRA,” the Open 
Public Records Act (N.J.S.A. 47:1A-1 et seq.). 2 

• If you believe you have wrongfully been denied access to a public record under OPRA, you may ask the GRC staff 
for informal assistance in resolving the matter by calling 866-850-0511, by e-mail at grc@dca.state.nj.us, or by 
writing to the GRC at P.O. Box 819, Trenton, NJ 08625.  If a resolution cannot be reached or if you do not wish to 
consult the GRC staff, you may EITHER file this Complaint with the GRC or seek relief from the Law Division of 
Superior Court, but not both. 3 

• Please print or type your responses, and provide ALL information requested. Incomplete forms will delay 
processing.  This form is available in downloadable format from the GRC web site at www.nj.gov/grc.  4 

• Only one complaint is required for each OPRA request form, regardless of the number of documents sought in the 
request. 5 

•  The GRC recommends that you send the Custodian listed in Section 2 a copy of this complaint and that you keep a 
copy for your own files.  

1. About the Requester of the Documents: 6 

Full Name: John Paff 7 

Mailing Address: P.O. Box 5424 8 

City: Somerset State: NJ ZIP 08875-5424 9 

Please provide a phone number at which GRC staff can 
contact you between 8 A.M.-5 P.M., Monday-Friday: 732-873-1251 10 

Fax Number: 908-325-0129 E-Mail address (if used): paff@pobox.com 21 

If you are represented by an attorney, please provide: 12 

Name: n/a Telephone Number:       Fax Number:  13 

Should we contact your attorney for further information on this Complaint? Yes  No  14 

2. About the Custodian of Records: 15 

Name of the public agency from which records were sought: Township of Chester 16 

Name of custodian on whom records request was served: Mary Edwards, Deputy Township Clerk 17 

Telephone Number: 908-879-5100 E-Mail address (if used):       18 

Name of custodian who denied records request: Same 19 

Telephone Number: Same Other Telephone (if used):       21 

Fax Number: 908-879-8281 E-Mail address (if used):       21 
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3. About the Record Request: 22 

Date your records request was provided to the custodian: April 3, 2006 23 

Did you receive a reply to your request? Yes X No   24 

If so, state the date your request was denied: April 10, 2006 25 

Has there been any other complaint filed with the GRC concerning this record request or any document sought in it? 26 

Yes  No    27 

If yes, state the date the Complaint was submitted to the GRC, the case number of the Complaint, and the final 
disposition of the Complaint, if known. 28 

 Date:       Case Number:       29 

 Disposition: 30 

 
      

31 

Have you ever before spoken with or written to the GRC or its staff about the record request or any document sought in 
it? 32 

Yes  Date:       No  33 

Have you filed any action with the N.J. Superior Court concerning this record request or any document sought in it?  

No  Yes  If Yes, Docket Number: _______________________  

4. Documents to submit with this Form:  

o Complete the attached Records Denied List to describe the records to which you were denied access. 
o Attach a copy of the Records Request Form you filed with the public agency and any correspondence between 

you and the record custodian(s) or staff that concern the portion of your OPRA request that was denied.  Be 
sure to include any e-mail, memoranda, phone messages, or any other documents such as affidavits, or 
certifications related to the request and the denial.  

o Summarize in writing the content, time and date of any conversations regarding this complaint, along with the 
names of the participants and any witnesses.  Use the attached Detail Summary for this purpose. 

o Provide any written arguments or other information you would like the Council to consider in deciding your 
complaint. 35 

5. Verification of Complaint: 37 

By signing this complaint, I affirm that: 38 

o I am the person who submitted the OPRA request for records which is the subject of this Complaint; 
o The information I have provided is true to the best of my knowledge and belief; 
o The documents submitted with this Complaint are true copies of material which I believe is relevant to my claim; 

and 
o I am not seeking disclosure of any personal information pertaining to the victim of any crime committed by me 

which is an indictable offense under the laws of the State of New Jersey or any other State, or pertaining to the 
family of that victim. 39 

 

 

 

April 27, 2006 44 

 Signature (required)  Date 45 

MAIL THIS COMPLAINT AND ALL SUPPORTING DOCUMENTATION TO:  46 

Government Records Council, PO Box 819, Trenton, New Jersey 08625 47 

The GRC recommends that Requester send the Custodian listed in Section 2 a copy of this complaint 
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Statement of Facts: 
 

1. On April 3, 2006, I submitted a government records request form, along with my 
$8.00 check, to the Township of Chester.  The three-page request form, as it was 
return to me by Deputy Clerk Mary Edwards, is attached as Exhibits 1, 2 and 3.   

 
2. I submitted the records request form and my $8.00 check after being informed by 

Deputy Clerk Edwards that the documents responsive to my request would cost $8.00 
to fulfill.  Ms. Edwards’ one-page fax is attached as Exhibit 4. 

 
3. On or about April 12, 2006, I received the following records in response to my 

request: 
 

a. R. 2003-72 with a yellow “sticky note” attached with the following written upon 
it: “Still under litigation.”  One page, attached as Exhibit 5. 

 
b. R. 2006-35 with a yellow “sticky note” attached with the following written upon 

it: “Still under litigation.”  One page, attached as Exhibit 6. 
 

c. Resolution No. R-2006-28.  One page, attached as Exhibit 7. 
 

d. Draft minutes of the Township Council’s March 7, 2006 meeting.  Four pages, 
attached as Exhibits 8, 9, 10 and 11. 

 
e. March 3, 2006 letter from the New Jersey State League of Municipalities.  Two 

pages, attached as Exhibits 12 and 13. 
 

f. Financial Disclosure Statement filed by Chester Municipal Prosecutor Brian W. 
Mason, Esq. Two pages, attached as Exhibits 14 and 15. 

 
4. No documents, such as a cover letter,accompanied the records that Deputy Clerk 

Edwards sent to me. 
 
Legal Argument:   
 

¶ 2 of Exhibit A to my request (See Exhibit 3), specifically asked for “any minutes of 
the Township Committee’s closed (executive) sessions held during October 2003, April 2004, 
May 2005 and March 2006.”    Yet, none of the records furnished in response to my request 
are closed session minutes.  Exhibit 5 and Exhibit 6, however, indicate that there were 
indeed closed sessions held by the Township Council on October 7, 2003 and March 21, 
2006.   
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Accordingly: 
 
a) Chester Township was required to record minutes of those its October 7, 2003 and 

March 21, 2006 closed meetings (N.J.S.A. 10:4-14); 
  
b) those minutes, unless otherwise exempt from access, are “government records” in 

under the Open Public Records Act (Davis v. Rumson-Fair Haven Board of 
Education, GRC Case 2003-56); and  

 
c) Chester Township is required to make at least redacted versions of its closed 

session minutes promptly available to the public.  See,; Payton v. New Jersey 
Turnpike Authority, 148 N.J. 524, 556-57 (1997) 

 
Requested Relief: 
 

1. An Order declaring that the Custodian violated OPRA by either a) not providing me 
with minutes, in full or redacted, of the Township Council’s October 7, 2003 and March 
21, 2006 closed meetings; and/or b) not indicating the “specific bases” for why those 
closed meeting minutes were suppressed, as required by N.J.S.A. 47:1A-5(g). 

 
2. An Order requiring Custodian to promptly provide me with at least redacted versions 

of the of the Township Council’s October 7, 2003 and March 21, 2006 closed meetings 
and to indicate the specific basis for any redactions made to those minutes. 

 
Certification of Service: 
 

On March April 27, 2006, I served a copy of this complaint, with all attachments upon 
John H. Suminski, Esq. Chester Township Attorney, by PDF email attachment to 
jsuminski@mdmc-law.com. 
 
 
 
Dated: April 27, 2006    John Paff   
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