
New Jersey Libertarian Party
Open Government Advocacy Project

John Paff, Chairman
P.O. Box 5424

Somerset, NJ 08875-5424
Phone: 732-873-1251- Fax: 908-325-0129

Email: lpsmc@pobox.com

August 21, 2007

Robert D. Bernardi, Esq., Prosecutor
Burlington County Prosecutor's Office
P.O. Box 6000
Mount Holly, NJ 08060

Dear Prosecutor Bernardi:

I write, both individually and in my capacity as Chairman of the New Jersey
Libertarian Party’s Open Government Advocacy Project, to follow up on an August 17, 2007
Burlington County Times article, a copy of which is attached as Exhibits 1 – 2.

I recognize that county prosecutors around New Jersey have differing views as to
how attentive they should be to allegations of violations of the Senator Byron M. Baer Open
Public Meeting Act (OPMA) by local governments within their jurisdictions. One end of
the spectrum is represented by the Middlesex County Prosecutor, who in a November 29,
2006 letter (Exhibits 3 – 4), opines that scarcity of resources prohibits his office’s
involvement in OPMA matters. The other end of the spectrum is represented by the Union
County Prosecutor who, as evidenced by his December 13, 2006 letter (Exhibits 5 – 7),
conducts extensive and detailed investigations into alleged OPMA violations.

I am interested in learning how receptive you are to proactively investigating and
enforcing OPMA infractions at a local level. I believe that N.J.S.A. 10:4-17, liberally
construed in accordance with N.J.S.A. 10:4-21, allows you to audit local bodies for OPMA
compliance even if no specific complaint has been made.

I also wish to remind you that unlike the Open Public Records Act (OPRA), the
OPMA contains no provision allowing a citizen who successfully sues a local government for
injunctive or other relief, pursuant to N.J.S.A. 10:4-16, to recover his attorney fees from the
errant municipality. (Compare to the attorney fee shifting provision contained within
OPRA at N.J.S.A. 47:1A-6.) The net result is that unless county prosecutors enforce the
OPMA, local government officials who violate the OPMA are likely to continue violating it
because the costs of litigation will usually dissuade citizen enforcement.

As stated in the Times article, I ask that you please send a mail-merge letter to all
the municipalities, school districts and other local public bodies in Burlington County
informing them that your office will be conducting future, random OPMA compliance
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checks and will consider levying civil penalties, as provided for by N.J.S.A. 10:4-17, against
officials who serve on public bodies which are found to be in violation of the law. I believe
that such a letter, while easy and inexpensive generate, will have a dramatic impact on
local bodies’ level of compliance.

Are you willing to undertake this project? If so, please know that I am willing to
assist in any way, including providing you with a mail-merge database that contains the
contact information for all the public bodies.

I greatly appreciate your time considering this suggestion and look forward to
receiving your response.

Sincerely,

John Paff
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Advocate questions the minutes from board

By TODD MCHALE
Burlington County Times
August 17, 2007

Somerset County resident John Paff is a firm believer in the need for transparency on the part of
governmental agencies, but he says all he's found in Burlington County is a serious lack of compliance
with the state's Open Public Meetings Act.

On the heels of settling a lawsuit with Medford Township over the descriptions of topics to be discussed
in its closed-door meetings, Paff recently set his sights on the Evesham Township Board of Education. He
says he found much of the same.

“This is Medford revisited,” Paff said of the lack of information made available to him after he requested
copies of the resolutions authorizing the school board to go into closed sessions and the minutes of those
meetings.

Paff, an open-government advocate for the Libertarian Party in New Jersey, said he couldn't believe what
the Evesham school board considered minutes.

“This is a table of contents. These aren't minutes,” Paff said. “Minutes are required by law to be
"reasonably comprehensible,' so a person can get an understanding of what happened. It doesn't have to be
a transcript, but it should be enough to show whether it's a brand new lawsuit or continuing litigation and
the attorney is just giving the board members an update.”

In an e-mail sent to Paff on Tuesday, John Scavelli Jr., assistant superintendent for business/ board
secretary for Evesham, wrote that this form was how the board traditionally has kept its minutes.

“It is not the intention of myself or this board of education to suppress minutes of any meetings,” Scavelli
wrote. “They have been provided to you in the manner which they were kept.”

Paff said he doesn't blame Scavelli, who took the job in Evesham in July, but wonders why previous
school administrators didn't think this was a problem.

“These are people who make $100,000 to $150,000 a year and they have these lawyers from these
prestigious law firms and nobody can figure out these minutes aren't right?” Paff said.

Yesterday, Scavelli said he couldn't comment on past practices, but he said the school district has already
begun the process of changing its procedures, especially the recording of meeting minutes.

“We're going to be doing the minutes in a different style,” Scavelli said. “It's something we were working
on before.”

He admitted that Paff's inquiry “helped move it along a little bit.”

Paff said he doesn't plan to pursue litigation at this time, but will keep a close eye on the board to ensure it
lives up to its word.

However, Paff said his experience with public bodies in the area makes him think it may be time to ask
for help from the Burlington County Prosecutor's Office.

Exhibit 1
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“I could spend the rest of my life filing lawsuits in Burlington County, but I don't really feel I should have
to work that hard,” Paff said. “I'd like to think that someone in the business of law enforcement would be
enforcing the law.”

He said he believes that if the county prosecutor sent out letters to all public bodies to inform them that it
planned to conduct spot checks for compliance in the future, with possible fines being levied against
violators, most of the public bodies would straighten up their act.

“If they want me to compile the list of all the towns, boards and sewage authorities, I'll do it,” Paff said.

Jack Smith, spokesman for the county Prosecutor's Office, said the office already investigates all
complaints regarding violations to the state's public meeting regulations.

“If there are official letters of complaint requesting an investigation, it's reviewed by our office and
appropriate action is taken,” Smith said.

Regardless, Paff said he believes it's time to hold public officials accountable for their actions.

“Even if you don't believe in Libertarianism, we all believe there ought to be open government,” he said.
“I just think the level of openness in government should match the amount of lip service.”

E-Mail: TODD MCHALE

Exhibit 2
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OFFICE OF THE PROSECUTOR

COUNTY OF BURLINGTON
P O B O X 6 0 0 0

MOUNT HOLLY, NEW JERSEY 08060
PHONE (609) 265-5035

FAX (609) 265-5007

RAYMOND E. MILAVSKY

FIRST ASSISTANT PROSECUTOR

JAMES J. GERROW JR.
EXECUTIVE ASSISTANT PROSECUTOR

ROBERT D. BERNARDI
BURLINGTON COUNTY PROSECUTOR

September 5, 2007
JOHN ANGERMEIER

CHIEF OF INVESTIGATIONS

John Paff, Chairman

New Jersey Libertarian Party
Open Government Advocacy Project
P.O. Box 5424

Somerset, NJ 08875-5424

Re: Open Public Meetings Act Inquiry

Dear Mr. Paff:

Thank you for your l e t t er o f August 21 , 2007 . In that
correspondence you indicate that you are interested in learning how
receptive my office is to proactively investigating and enforcing OPMA
infractions at the local level. As a follow-up to that inquiry you have
requested I make notification to all municipalities, school districts and
other local public bodies in Burlington County informing them that my
office will be "conducting future, random OPMA compliance checks and
will consider levying civil penalties as provided for by N.J.S.A. 10:4-7,
against officials who serve on public bodies which are found to be in
violation of the law." Your stated rationale for sending out this letter is
that you believe that it would have a "...dramatic impact on local bodies'
level of compliance."

Initially, let me make it clear that this office has, and will in the
future, investigate allegations of non-compliance with the Open Public
Meetings Act. However, since I have been Prosecutor of Burlington
County, my office has received few complaints of violations of OPMA. In
those instances, the entities were contacted and we engaged in
discussions with the solicitors of those entities to recti fy any
misunderstandings regarding compliance with the Act. Therefore, given
that this office has received few citizen complaints in the past eight years
that I have served as Prosecutor, I do not believe that sending a
"warning" notice to all of the entities which you suggest would serve any
beneficial purpose. I am sure that you will agree that no one wishes to
be threatened with prosecution or litigation. Given the scarcity of
complaints that have been brought to the attention of this office, I do not
feel it is necessary or appropriate to issue the letter which you suggest.



Again, to be perfectly clear, this office will investigate what it
deems to be specific allegations of willful non-compliance with the Open
Public Meetings Act. Such allegations should be more than conclusory
statements. We would require specific information regarding the nature
of the alleged violation, the date(s) on which it occurred, and the officials
involved. As a general practice, when such a complaint is received, my
office would contact the municipal solicitor requesting an explanation of
the actions of the entity involved.

In my view, resorting to formal action in the Superior Court against a
governmental entity for perceived violations of the Open Public
Meetings Act should be reserved for what are determined to be
purposeful and intentional violations on the part of that entity or its
officials. I believe it is entirely proper to consider the nature, quality and
effect of the non-compliance of a particular offending governmental body
in fashioning what corrective measures must be taken.

As you are aware, the fines for knowingly violating the Act are
$100.00 for a first offense and not more than $500.00 for any
subsequent offense (N.J.S.A. 10:4-17). I think we can agree that these
penalties do not necessarily serve to deter individuals who are otherwise
intent on violating the Act. I believe that they represent recognition by
the legislature that government should operate with transparency and
that resort to the statutory remedies should serve only as a last resort in
the event an entity fails to take corrective action once it is brought to
their attention. I trust that this correspondence will serve to respond to
your inquiry.

Very truly yours,

R o b e r t D . B e r n a r d i
Burlington County Prosecutor

RDB:ph


	21-Aug-07 Letter to Prosecutor
	Exh. 1
	Exh. 2
	Exh. 3
	Exh. 4
	Exh. 5
	Exh. 6
	Exh. 7

	05-Sep-07 Response from Prosecutor

