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JOSEPH J .  RODGERS
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C E R T I F I E D  C R I M I N A L  T R I A L  A T T O R N E Y

FAX:  ( 609 )  729 -4917

irodgers@rodgerscriminallaw.com
www. rodgerscriminallaw.com

October 1 ,2014

Honorable Nelson C. Johnson, J.S.C.
Superior Court of New Jersey
I 201 Bacharach Boulevard
Atlantic City, NJ 08401

Re: John Paff v. Cape May County Prosecutor's Office

Dear Judge Johnson:

I represent Captain David J. Mayer, who is retired from the Wildwood Crest Police
Department. I recently learned that he is a named subject in the above-entitled cause of action.
He was neither noticed when the suit was filed, nor was he given an opportunity to participate in
it. He only learned of it recently, after the court ruled. I did receive a copy of Mr. Arsenault's
motion to reopen the case. Although my client is not a named litigant, he will be harmed by the
couft's ruling unless the case is reopened to allow all interested persons an opportunity to join in
the case.

Disclosure of the letter of the Cape May Prosecutor, its implications, and the underlying
fbcts will harm his reputation regarding a matter that was resolved precisely because it was to
have been confidential.

I i'especifully request an opportuniti'to be heard on Captain Mayer's behalf'.

Thank you.

Most respectfully,

JJR:sk
cc: Richard Gutman, Esquire

Michael J. Donohue, Esquire
James B. Arsenault, Jr., Esquire
Mr. David J. Mayer

Joseph J. Rodgers
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I  )cur . l  Ltclge . loltnsolt:

' l 'he 
f ir l lowing is l) lainl i l ' l ' . lohn Pall-s rcsponsc to attornc-v-. loscph .1. I todgcrs' lcttcr latcci

Octobcr  7-201.1.  which I  rccc i r , ,cc l  ycstcr r lay.  Iwi l l  be out  o [ 'nTv o l ' l lcc  Lrnt i l  Octobcr  17.

I ) la in t i f ' l ' l ,a l ' l ' agrccs  u , i th  ( 'ap ta in  Mavcr  tha t  tbc  ( 'o t -u '1  shou lc l  cor rs idc t ' ( 'ap ta i l l  M l , ' ' c r ' s

inl-ercsts in acl iLrcl icat ing this lar. lsui t .  ( 'aplains Maycr r lc lLlcsts that thc lauisLt i t  bc rcopclrcci .  I l t r t  i t

I tas alreacly bcert  rct t l - lcnccl  by t l rc ( 'apc lVlay ( 'oLrn1,u'-  I )rosccutor 's Of ' f lcc 's trr t l t iot l  t t l  rcct l t lLsiclcr.

Or r  pagc  i  o l ' i 1s  S icp ten tbcr  l -5 .201.1 .  le t tc r  b r ic : l - in  s l rppor t  o l ' i t s  t t ro t ion  l i r r  t ' cco t ' t : ; i t l e ra -

t ion .  rhc  ( lM( ' l ' }O a lg r . rcc l  thc  po l i cc  o l - l l c ia ls 'p r ivacv  in tc rcs t : i .  as  l i r l l ows.

lhat thc o1' l lccrs lnay, l11r ' , - '  an intcrcst in 1hc statLrs o[ ' t l tcsc lct lcrs

is  c lcar .  , , \ t  l cas t  onc  o t l rc r ' ( 'our t .  in  an  u t tpub l i shcc l  t tp i t t io l t .  has

clLrant i l rcd this intcrcst as t . l tc protcct ion against at l t  "Ll l t rc i ls( lnablc

invasion ol ' indir idtral  pr i ' i1cy. ' '  Sec North Jcr iJe) Ybcl! !  l rquU

1,4-c. V. Ili.:rscn-qi\Lq[-]ltr)s.qq{al-,$-Q!lt,c-q. 2013 N..l.Strpe'r'.

t J n p u b .  t  I I X I S  2 7 6 6  ( l . a v '  I ) i r . ' .  N o r . ' .  l : t . 2 0 1 3 ) .  a t  4 0 - ' 1 1 .

Nor i . l r4 r .  [ todgcrs '  l c t tcL  sLrpp lc r r ten t ' s  the  CVI ( ' l 'O 's  b r ic l -b1 'a rg lu ing ,  " ' ld l i sc los t t tc  t t l

thc lct tcr ol ' thc ( 'apc May'I)roscclr tor.  i t - .  impl icat ions. and thc Ltnclcr l f  ing l 'acts w' i l l  harnr l -r is

reputat ion rcgarding a urattcr that was rcsolvcd prccisc, ly bcci t l tsc i t  r 'vas t , . r  hale bcct l

conl lc ient ial ."

Mr. ltodgers' statcs that "it w?S trJ [rar,e been c,onfidcntial" but cltt,;s not clairl-r that ttlc

C'ape May'( 'ountv Prosccr-r tor 's O1f ice r ,r ,as party to any'conf ldcnt ial i t l 'agreemcnt.  I1 '( lN{Ct 'o

rvls ngt a party to a con[ jc lcnt ial i ty agreenlent.  t l " rey arc t- tot  bout lc l  by i t .  I t ' ( ' ] \ ' l ( ' l 'O n,as a partr

to a copl ldcrr l ia l i ty,  agrecntent.  Captain N4ayer sirould f i le a cop,v'  wrth thc coLlf t  al lc i  sefve a cop)



on Plainti l f  Pafl.  However. even if  CMCPO was a party to such a conficlential i tv agreemell.  rt
wouid havc no lcgal e1T-ecrlon this litigation. A public agency ctoes not posriess the iegal a't,hrrity
to make a public record confidential. Asburr)' PiUkltgq v. Mo,q4q1q!Ih, 406, N..1. Sgper. 1,9 (l,J .1.
Super., 2009) ("l'he trial court found it significanl that l4elnicli and the County ipcluded te1:rs of
conhdentialitf in their setllernent agreement. But the parties' arJreement caltnoi override the
publ ic 's r ight o1'access under OPRA.") The same pr inciple apprl ies to recor,Cs thal  arc publ ic
undcr the comnton law'r ight of  access.

As Lo Captai l l  Ma1'cl" t i  pr iv: tcy intet 'cst .  that cons; iderat ion clocs not out lvci l l f t  the pLrl t l ic
i t r t c rcs t  i r l  k r low i t rg  o f  "o1 ' l rc ia l  m isconduct "  by  po l i cc  o t f i c ia ls .  ( ' t ' h is  CoLr r t ' s  August  21 .2014
Mcrnorandut. t l  o1'Dccision at pagc 5 states that " the lct ters conlain f indings 6f 'publ ic. l ' l lc ial
tniscot lduct.  which thc publ ic ccrtainly has a hcightened intercst in knou' in;1.")

I)ol icc ol l ' icers plal 'a uniquc rolc i rr  society.- l 'he'y have thc powcr to arrcst ancl  to us,:
c icadly weapol ls.  Wit l r  such aulhori ty con()s a cr i t ical  ncccl  lbr publ ic ovcrsigl t t .  I rort6at rcas,) ' .
Ncw.lcrscy courts havc tc l tcatccl ly appl iecl  the conrmon law to granl pLrbl ic lcccss t<t rccorcls. f '
invcstigatiorrs of-possiblc ttrisconduct by p,.rlice olficers. !.lfq11!qfryA!h:. (-ity o1_('4nrcicn. 2:ii i
N .LlrUrqL 573 (App. I)iv. l9c)2), Asbury t?rk lrrq[yJ.akewoocl fqw4q[i!.[]a]i_c_q!epa$[_m1.
354 N. . l .SLrper .  146 ( l .aw l ) i v .2002)  (c l i sc losure  appropr ia te  whcn prosccut ion  is  complc tcc l ) :
@Dqquglrc$q; ic lc l le ights, :246 N.. l .SupqL 62 (t .aw l) iv.  1990).
Morcrovcr.  thcrc is a grcaterr pr-rbl ic nced to knorv about rniscon,- luct by a l"r igh- lcvcl  p. . , l icc ol l ic ial .
l i l<c ( 'aptain Ma1, 'or.  than try a ktw-lcvel pol ice patrol  ol l jccr.

As 1o (lM(ll 'o's cirtation o1'Nortli lq]lq M_Qd!i!ljrq!p,!rc- v__[]crg.14 (lorrrrrr,
l l 4Dcq[ to t  s  ( ] l l i q ! .  [ )oc l tc t  No.  I ] l r l t - l  , -6 - , '11( l ' , l ov .  15 .2013) .  tha t  c lcc is ion  is  in lL l ' rposr te  in  l i ,no
wi lys. [ r i lst .  that casc conccruccl  a pr ivatc i rrc i iv i r- lual . ' [ 'h is casc i l r , ,olvcs go\,crnn]cfr t  el ' l lc ials.
Sccond. that case involvcd a l t tcrc invcst igat ior-r  withor-r t  any an'eslor charqcs. ' l 'h js casc i lvglr , 'cs
l rnc l ings  o1 'o1 ' l l c ia l  t t t i sc t t t t , luc t . ' l ' ha t  a  p r iva tc  ind iv ic lL ra l  has  a  ncasonab lc  cxpcc t l t ion  9 l 'p r i vacr
rcgarcl ing l t t rsubstetnt iatcd : ;uspicions in no wity dernonstrates that a l lovernl lcnt ol ' l lc ial  l tas a
rcasonable cxpcctat iol t  o1'pr ivacy rcgarding f incl ings o1'ol . f lc ial  misconcluct.

Captain Mayer has an oppoltuni ty to rcpl l r  to this let tcr.  
' l ' l - ru 'c 

is no neccl to
fcopcl ' l  thc ci tsc beyonci the rcopcning provided hy the CMCI'}O's rnol ic l- t  to rcconsiclcr.

Resrpectl 'ul lvsubnt i t tcd.
, r - - - \  , t
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I l ichard ( ]utnran

cc: . larncs [].  Arscnault. . lr .  (by errrai l  and ntai l)
.f oseph .1. ltoclgers (by' fax. cmail and mail)
.f ohr-r Paf f
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