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THF COURT:

Colloquy o Page 3

This 18 the matter of Paff v.

Galleway Township. I'm locking for a docket number. I

had cne. I think you, Mr. Luers, I think you put one

docket number on one thing and another docket number on

another thing.
MR. LUERS:

THE COURT:

easily confused but I

is L -~
MR. LUERS:
THE COURT:
MR. LUERS:

50 I know 1t's right.

THE COURT:

That wouldn't surprise me.
You confused me. That’s okay. I'm

get straightened out. I think this
5428-13, Your Honor.
Ckay.

And I'm usihg Mr Fitzgerald’s brief

Oh. One o¢f the pleadings you put

Cape May.County cn it too, and we’re in,Atlantic. I'm-

nct doing that to pick on you. ‘I'm juSt -

MR, FITZGERALD: I did.

THE COURT:

Oh, no. ‘You said Cape May.

MR. FITZGERALD: I apologize.

THE COURT:
MR. LUERS:
Judge.

THE COURT:

You said Cape May.

You can’t trust éither of us,

Of course.. Do we know that we have

the right docket number before we get started? Because

if you look at these papers there’s a couple different
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docket numbers. I think the aocket is, and the reason
I’'m saying is it’'s staff’s handwriting, L-5428-13. Am I
right?

MR. FITZGERALD: Yes, Your Honor. 5428-13.

THE COURT: All right.

MR. FITZGERALD: 5248-13.

THE COURT: So we got the right case, we're on

the record. Gentlemen, pleasé enter your appearance.

MR. LUERS: Good morning, Your Honor.

Appearing on behalf of John Paff, who's here with us
today in the gallery, Walter Luers.

.MR. FITZGERALD: And Michael Fitzgerald,
Fitzgerald, McGroarty and Malinsky, appeéring;for
Galloway Township. And I have the clerk here, T.C. Kay.

'THE COURT: Okay.  Good morning, eveérybody.
It’s a'pleasure dealing.with twb such capable_attorneysr'
and it's a*pleasure‘éhewing'on an issué_like:ﬁhng' |
Because I think when we get.thfough we may have more
questions begause_I.may éee.fhi$ a.little bit differently
fhan'both-of you See.it.‘lBﬁt the-defeﬁdant_a;wéys.has

the.duty of going.first on an order to.Show'céuse:becaﬁse

~you're here to show cause why he shouldnft_have_these; 

documents, right, Mr: Fitzgerald.,
MR. FITZGERALD: .Yes, Your Honor.

THE COURT:‘ Okéy{ Sc show uS gause-why.
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Fitzgerald - Argument Page 5

MR. FITZGERALD: I do have to say that I was
honored to have Galloway Township be the target of this
lawsuit. But I would have declined the honor if I had
the cpportunity. I would have preferred that they go
after the GRC or some other state agency and let them
foot the bhill, but --

THE COURT: GRC’s no fun.

MR. FITZGERALD: = here we are. _Yeah. Cr
some other state agency. Cculd have made the same
reqguest to many péople. I mean the basic concept to get
back tc is that a-log is a list_and a list is mot a
document‘or record that exists in the township. And
that’s been the consgistent -- |

THE COURT: I’'m golng to interrupt fou.

MR. FITZGERALD: Yes, Your Honor.

THE COURT: I'm going to interrupt you because
in his_pleadings I want to make suie, I always like
agreeing ﬁpon_whatevgr Wwe can agree upon:--

MR. EETZGERALD: Okay.

THE COURT: -- and then WOriy about the fights
later. And that’s proven to be a pretty good approach
towardé_most-things over the years. He uses the term
metadata.

MR, FITZGERA;D: Absolutely,‘Your_Honor, not

applicable. _If‘you -
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THE COURT: Well, hold on. Let’s make sure we
understand what we're talking about when we use the term
metadata. Because I see it as, in a colloguialism, then
giving you a very simplistic metaphor, I think metadatar
is information about information 1f you were to define
the term. Is that --

MR. LUERS: That’s exactly, exactly what it is.

THE COURT: Do we agree upon that?

MR. FITZGERALD: To that --

THE COURT: It’s information about information.

MR, FIfZGERALD{ Up fo that point. |

THE COURT: Sort of like going into the library
and, you know, libraries the way they used to be when we
were young, I don’'t know -- you'’re nect as old és him and
me. But going into a library and going to a card
catalog. Isn’t a card catalog of a library metadata?
It’s.got the name +~-

‘MR. FITZGERALD: Your Honor --

THE  COURT: .Iﬁ doesn’t have the.bOij but it’s
got the name of the author, it's gof the‘title, it’s got
the date of publication, it’s got this overview of all
that_stﬁff thaﬁ’s in the staéks;

| MR. FITZGERALD: YourﬂHonor,]metadata has td,
as in the cases from Washingtén aﬁd the dthér ones that

were cited, also the federal discovery cases, in those
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Fitzgerald - Argument Page.7

there was a document and the reguest was for the document

with the associated, fhe embedded metadata in the‘
document, not for providing a -~

THE COURT: I'm not worried about the case law
right now. I'm going to see if the three ¢f us can have
a workable definition going forward of what is metadata.

MR. FITZGERALD: Metadata --

THE COURT: 1It’s information about information.

MR. FITZGERALD: Up tc that point, Your Honor.
But then ypu.have to look at how does it apply to emails.
And the way it’s used in emails;: |

THE COURT: ‘Nb, you' re getting, youfre faster
than me. I'm just trying to agree upon the terﬁ; that’s
all. |

MR. FITZGERALD: Okay. Date about data.

THE COURT: I mean do-you thiﬁk +—.¢orrect,

it’s data about data, information about information. And

you think my card catalog analogy works? I think it’s

sort ‘of what we’re talking about.

MR.. FITZGERALD; énly because if that
information is in‘tﬁe'document itéélf as well, in the .
book if you want to use .that analogy. |

THE COURT: That ihfo:maﬁion is in the book,
yeah. Yeah. |

MR. FITZGERALD: Yes.
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THE COURT: The author, the title, the
publisher is in the book.

MR, FITZGERALD: Right. So when --

THE COURT: The card catalog takes all that
stuff, sort of skims it, skims out that stuff and says,
here.

MR. FITZGERALD: Okay.

THE COURT: Go lcook for it.

MR. FITZGERALD:' Except the féct that if you
open up the kack of more library books and I,“frankly-l
haven’t been in the library and pulled a book.out of a-
library iﬁ many, many years. |

THE COURT: You need to.

MR. FITZGERALD: But as I recall, that card in
the'back‘aﬁd-the‘élip, generally they.would.havé the, vou ..
know, the filing'iﬁfqrmétioh in_thé-book itseif. And so-
if you*:e_usiﬁg if in the OPRA coﬁtext you woﬁld ask for
the book aﬁd.you‘would also get that infOrmatipn that
goes with the Edok.' In the electronic sense it’s_the

informatioﬂ; the data embedded in the document, be it an

- email, an electronic contract, a resclution, whatever the

document there’s embedded data with respect to that
particular_dééument, that record. And that’s what those
cases deal with. Because otherwise you're, in effect

ydu’re syphoning information if, you can’t make a
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Fitzgerald - Argument Page ©

request, let’s say, to the librarian to go and find me
all the books that deal with a particular subject.
That’s not an appropriate use —-

THE COURT: That depends upan the librarian.
Some of them are more cooperative than othecrs.

MR. FITZGERALD: Some of them are very
cooperative. But if you want an analcgize it to OPRA you
have to identify documents. And OPRA has been véry
consistent for years that you have to identify, if it's
an email, give information about the email. As cases
cited in New Jersey it’s not a tocol used‘fér research,
it’s‘not something that you go through and ask the
custadian to syphcon coff informaticon for you.:;You-get_a
document. And'the'question is an interesting cne for New
Jéréey because I don’t believe it’s ever been addressed.
You ask for an émail, are you entitled to the béckground,
the meta data for fhat document? Who 1t came_to,'when.it
was revised;~all of that. | | |

THE COURT:'.You’re,putting YQur thumb on one of

the issues that I think is going to have to be locked at-

- carefully. OPRAwié'intended to givé the public full and

free access To government records as dafinéd.by the

statute. The common law isfeXpressly presefved in OPRA

50 we have areas that go beyond what OPRA does depending

upon how you_balance things. “But in any béalancing, in
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any consideration I dé have to focus cn the mission of
the governmental agency that’s being asked to provide
things. And the mission of the police department is to
look after the safety of the community and the missicon of
the clerk’s office is to run the township in an efficient
manner. And if a reQuest gets made that unnecessarily
diverts them from thelr missicn then you have to be
concerned about, well how much of a distraction does this
come, become for the public agency and what are we doing
here? Are we turning public employees into research
assistants?  So, you know, those guestions are real,
those guestions are very real. But --

MR. FITZGERALD: Your Honer --

THE COURT: -- on this
(TRANSCRIBER’ S NOTE: fAULT IN RECORDING SYSTEM. NO. .
SOUND RECORDED FROM 9:22:32 AM TO 9:39:53 AM.) .

MR. SAMMONS: Okay, Judge, I'm scrry.

THE COURT: Hey, the blue man'’s up.  So go
ahead, Mr;.Luers, give.us fhe tail.end of what you said.
I think we may have lost about a minute. |

MR. LUERS: .Adtuallj.Your Honor was asking me,
you. know,. Mr.. Luers, what about the‘city;-maybe a couple
of minutes ago. | o

THE COURT: COkay. .Let’s,‘dkay. - A realtorﬁgoes;

intc a tax assessor’s office. He gives them three block
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numbers on the tax map and he says I want to know all of
the lot numbers of all of the properties that are zoned
for commercial use and I want to-know the assessed value
of all of them. And he might even throw in, and I want
to know the déte of the last transfer of the properties,
because all that information is in the tax assessor’s
files, okay? And all that information is public. How
stiould the municipality respond to that?

MR. LUEBRS: If their system is capable of
producing a report, of producing that data they're
obligated to do it.

THE COURT: What if they aren’t?

MR. LUERS:  If they’re not then we go to the
gpecial service charge inguiry. :

THE COURT: - Correct. - ‘And you may, we may be
there, too, because7When I look at Eric McCarthy’s é—:énd
we're going to Have to talk more about this.bécause when
I read Eric McCarthy's certification it was aimost_like,
you know, what’s the éxpréséioh,‘MEGO, my eves glaze
over. A through X, men.  You know,_bam,-béﬁ, bam; bam.
But let me cut to‘the‘chase. I.got through reading fhis
and I said.to'myéelf oh the judiciary’s primitive
cbmputer system, which it is pretty‘primitive compared to

what’S'going on in the rest of the world, we have

difficulty keeping pace because-of'funding; I went to my
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email and 1 said how difficult would it be for me to
print out a log of all of my emails to the rest of the
world gilven a certain time period. I'm here to report
that it didn’t take me 30 seconds. And I have a listing
of all my emails that I sent out between the dates of
October 31“ and September, I don’t know why.I kept all
those, September Brdf between those; printed ocut just
like that.

MR. LUERS: And what’s migsing from the
McCarthy certification --

THE COURT: But here’s my question. He;e’s my

question. . We had,'we have Microsoft Outlook. And in my

- limited experiences; and I've worked with a couple.other

email systems in private practice and then hefe on the
bench.I'think-thiéfis fthe gecond or third different one
in the last 8 yeafs,.I think fhis has always. been
availablé.-'l'think for each user, for eéch;uéer if they
go and they look at the menu of-dodﬁments'that can be
prepared I think you can get everything fhaf-was sent to
you,'you can get everything that you'sent ﬁo;éomebody
else., And unless you delete then,_you know 4% théylsay
nothing is ever deiéted, I don’t know about that or not.
MR. LUERS: Until it’s overwritten, I quess .

THE CCURT: Yeah. I don’t know. People have

 tried to explain it to me. They said it’s:sort of like,
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you know, the book is on the shelf and when you delete it
all you’re doing is taking the label off of it but it’'s
still there and 1f you, and 1f somebody really wants to
find it they’1ll find it. So I don’t know 1f that’s good
or bad, As I said, 1t’s a blessing or a curse. But T

had no difficulty at all. T mean when I read mister, and

-I'm not challenging Mr. McCarthy’s, you know, credibility

in his rendition of A through K at paragraph 8, but when
I read that I was like, whew, really? And I, and before
I even asked for assistance from my assistant tc just try
to do this I said let me.see if I can do this myself.
And I sat down at the computer and I started iooking at
the little menu at the left-hand side up top and it said
sent items. So T said let me click on this; The list of
things comes up.  And I said, my God, why_didh’t'I_gét
:id:of those before? So_then I figured out how tQ_print
it and I have every email that I senf oﬁt froﬁ September‘
3W'to yesterday, and it took me no time at ali,,MrJ
Fitzge;ald. . | |

. MR. FITZGERALD: Yoﬁr'ﬂéhor, with all due
respect, that’s.not the question. The‘ﬁuestidﬁ is
whether or not -- | | |

THE CCOURT:. Then why am I being told A through

MR. FITZGERALD: Because -~
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THE COURT: Why am I being told A through K7

MR. FITZGERALD: Because to show that --

THE COURT: Is that a different system?

MR. FITZGERALD: No. No, Your Honor. That,
it's a create ~-- you in fact even alluded to it there.
Iﬁ's a create, make a report.

THE COURT: See; I don’t see, I don’t know if I
did. I don’t know if I created anything. It was there.
All I did was move my mouse, click on a list, hit control
P and up comes the thing saying print,‘I print, and it’s
there. I mean that did not take me 30 secondé.

MR. FITZGERALD: If there was a list on the
computer like that, -yes. |

THE CQURT:'-Thére is. |

MRu“?ITZGERALDf It Would:be then1a'record.

' THE COURT: . How do I know —

MR! FITZGERALD: Buf at leasﬁ as ——:

THE COURT: How do T khow thére isnft:any such
list in thé police department’s“computer system and the
township clerﬁ’s computér system?. How do I kﬁow that?

‘MR. FITZGERALD: Well, based upon Mr.

- McCarthy’'s —--

THE COURT: ~'What’s the system the township
uses? |

MR, FITZGERALD: -—- ce:tification'is why I had
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him walk through on ﬁhe township's systém. If
know, the Township keeps an OPRA log. ?here’s
providing OPRA logs to the public because they
an OPRA lecg. If pecople wanted emails they can

email. If they want to identify an email they

Page 15

I, you

no prcblem
maintain
ask fer an

get it.

They get the data asscciated with the emailﬂ the metadata

with the email. But what ycu’re looking for, and going

back to the fundamental case on this whole issue, the MAG

Entertainment, it’s not up to the custodian to
do research.
THE COURT: I agree.

MR. FITZGERALD: ' They do. a search --

do a, -to

THE COURT: T happeh to agree with that.

MR. FITZGERALD: =-- for a document.

- THE CQURT: I happen- -to agree with-£hat..

'MR. FITZGERALD: And if there’s a document, and

a report. is a_docﬁment, if it’s there and it exists then

the toewnship has to prOvide'it;- I agree with that. But .

if it has to e created even if creation is not

difficult; the clerk, and she deals with this all the

time, people come. and they ask questions rather than

asking for_a‘dodument; And unless she’s in-a

particularly good mood and doesn’t have anything eise to

do that day she tells them that you have to make a

request for a.document, you can’t just ask me a guestion.
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In effect, asking for this list you’re asking a guestion,
What were the emails in this time frame this person. If
yoﬁ want to identify and ask for the emails from chief
of, Police Chief Moran to a certain person or on &
certain date or time frame you can ask for that. But you
can’t ask the township tc make up a list and give it to
you. I acknowledge it would be a great convenience for
people like Mr. Paff to have a list all the time of
emails. It would be a convenience, but that doesn’t make
it a responsibility of the town under OPRA. It’s very
clear that that-amounté, even though it may ke minimal,
it amounts to research, putting-together,.or as one case
éaid, syphoning information.
| THE COURT: . I'm not, I don’t know if I know
énough'to havé an -opinion on what you just-said because
in my system it would appear to be‘a'docuﬁeht;iit'would-
appear to bé.something.that all I have to do is ciick cn
it and print it out. 8¢ whether the compﬁter put:it
together for me, I didn”t'have any big work to do. And.
so I'm reading all this A through K at paragraph 8 of Mr.
McCarthy’s éertifiCation and I'm asking myseif, he has
all these steps listed, but isn‘t, might not that be what
theccomputér itéelf is doing for you? |

. MR. FITZGERALD: Well, whether he has a '

computer doing a search, because in effect this is what
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it 18, it’'s & fcrm of a search. And this is, I den’t
know that the township’s computer system is unique but
it’s probakly not the same as my home computer, my office
ceomputer.

“THE CCURT: What, I'm prchably going to have to
know, what is the email system that the.township and the

police department use. It could be different. What are

‘the systems that they use?

MR. FITZGERALD: I don’t know. Do yocu know?
MS. KAY: I know thét we have two servers, one
on the police side, one on the township: side.
THE COURT: Two separate servers?
MS. KAY: Or they’re at leastA—~
THE COURT: Well, hold on; held on, hold\oa.
W¢ have_to administer the oath.
THALIA C. KAY, DEFENDANT'S WIT_NES.S-,'.SWORN
DIRECT EXAMINATION BY THE COURT: - . _
- Q. Okayﬁ - Thank you. .You'can”have a seat. Ana I

appreciate your being here. But I'm, I:know that there

_are different systems for sending email and we have

Micreosoft Outlecck. But I also know --

"THE COURT: What was the one we had, Jack,

- before they gave us this cne?

MR. SAMMONS:  Lotus Notes.

THE COURT: What?
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MR. SAMMONS: Lotus Notes, Your Honor.
BY THE COURT:

Q. Yeah. We had Lotus Notes before that. And
then there was another one before that. But in all of
thosé I think there’s a means by which you can simply
look at email that you received, loock at emzail that you
sent, loock at email that you stored, look at,7you Xnow,
whatever, and it’s there. You simply, you know, print it

out. Now do we know what the township system is, how it

works?
A. I know that I have Microsoft Outlook.
Q. You do?

A. As my email. I do knot know what thepélicejside ;
uses because that’s why wé have two different people
handle-OPRA’s becauséﬂthe_poliée side because of its
integrity and the laws regarding --

T Q. I'think_they should.have their own separate
system, yeah. .
A. They.have.their own separate‘systeﬁ‘ And I’ve.not

worked with it so I cannot tell you exactly what they. .

Cuse. I can only tell you what Eric has had_td do when we

have created, and I use the word created, aﬁ email log.
And when Mr. Luers mentioned the statement of special
service charges, the last request I got for an email 10g‘

I did do the 14 point analysis for special service.
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charges, including time for Eric, time for myself. Bdth
of them were under charged what we gave an estimate for

and the requester refused tc pay the special services

charge.

Q. Well, they didn’t want it all that bad then.

A. Hmm?
Q.  They didn’t want it all that bad.
A, So I mean that’s the situaticn that we have run into

before because it does take Eric with-the system that we
use that amount of time to filter them out and bring them
down and then printwthem off.

MR. LUEﬁS: Your Hornor, may I ask'her one or
two_questions related to --

THE COURTQ' I'm going to, under the‘
éircumstances I'm going to permit it. - -

| MR, LUERS: GCkay.

'THE.COURTi Because this is, it’s an order to
show cause hearihg'but'it’s alsoc a fact finding‘ﬁearing
beéauﬁe I'm trying t@ learn as.much about this as I can.
CROSS—EXAMINATIQN'BY MR. LUERS: -

Q. Ms.kKay, you said moments agd that‘you use the
Microsoft Outlook for your email? |
A. Yes,. |

Q. Ms. Kay, if vyou need t¢ find an.email in thé

Microsocft Qutlook éystem what do you do to find it?
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A, Fer me®

Q. Yes..
A, In regards to what? You need to clarify your
gquestiocn.

Q. Let’'s say -- of course.

THE CCURT: And that’'s a fair reply.
BY MR. LUERS:
Q. Let’s say that you’re lccking for a particular
email sent to you from the mayor 10 days ago. What would
you do to find that?

Al Well, if T had who the sender was and I had the daté

‘T would, because I keep all of my emaill correspcndence

live on my computer, I would go down and scroll and see

1f I could find it. But I would have had tc¢ have had who

the sender was aﬁd the date.

Q. ~Can you sort your eméils-by the sender?
A, Yes. . |

Q. Can you sort your.emails by the, by a date
range? | | |
A. Let me go back tce your guesticn about can I sort it

by sender. I cén-sort by} alphabetically.

Q. .- Yes. Absclutely,.
A. - Alphabetically. But that does not necessarily give
me the sender’s name. It may be a numbef; it could be

something else., So I can’t.guarantee who the sender
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“would be.

Q. You caﬁ -- were you finished with your answer?
A. Okay.

Q. You can sort by name alphabetically, correct?
A Correct.

Q. Can you perform searches for individual words

that may appear in emails?
A, I can go by subject.

Q. When you say by subject do you mean you can
search-the words that appear in the subject line for
emails?

AL Yes.

THE COURT: I-don’t know if you can scrt .
individual words in an email oflnot{ like every time
socmebody may ﬁave used the word speéial in an.email. I”
don’t think you can do that. You can séarch'the.subject
and the subjéct might bemeith %. Jones, but dan you cite

the word special where the 1awye£ said this is really a

- special case. I don’t know that you can do that.

| MR.fLUERS} It depends on the capabilities of .
the‘specific-sysfeﬁi.. | _ |
THE CQOURT: - I mean i don’t think_I can.
MR. LUERS: Yeah, you -- one can, bﬁt it
depends on the specifig system.

THE COURT: 1If I had the capability I still
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can’t, so.

BY THE WITNESS:

A. But again you’re asking me to search. You’re asking
me to lock for, you’re not giving me a specific doccument
to find.

BY THE COURT:

Q. No, but let’s what would be the steps that you
would go through here, which is June 3™ to June 17", all
the emails you sent? How would you'do that?

A. I would basically ask Eric to do a printout for it.

Q. You would ask him to do it. Okay. You
wouldn’t think you could do it yourself?

A. I would not do it myself, no.
REDIRECT EXAMINATION BY MR, FITZGERALD:

SO Would one of the concerns_be'whethér or not

_it’é done. properly and accurately?

A. - .Well, that would be correct because how would you .

actually'know if what I printed cif was a¢tually what I

‘had totally received? It’s authenticity if it comes from

Eric.
THE ‘COURT: That’s a good guestion tooe.  That

ig definitely a concern.

'BY THE WITNESS:

A. Not that I would try to hide anything, but it is

possible when you’re looking through a great number of
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documents to inadvértently-omit something and not realize
you did it.

THE COURT: I don't get the feeling that the
township’s trying to hide anything. I think the
township’s in a situation where in recent past they’ve
had experiences that have required them to say, you know,
we’'re going to follow the letter of the law and no more
because,. you know, we’ve been overwhelmed in the past and

we don’t want to be overwhelmed inwthe fufure; Apd I

~respect that. I'm trying to get a handle on.just how

hard all this is because in my own foray into'trying to-
do something like this I had no difficulty.

MR. FITZGERALD: Your Honor, we don‘t say it’s
difficult. But we say it’s not an existing récord.

Everything that’s cn thé'computers, everything that’s in

the server, any document, resolutions, all the documents..

that are ih:the computer system,_this‘woﬁld'mean that
people don’t-ha%e to' ask for particular~fecoﬁds, they .
éould ask the clerk to do-a search,‘to find'ﬁe é'-
resolufion that_aéals‘ﬁith suéh.anq guch over'whatever.
years or periodL ot $éarch~for_this word in documents.

That”s not what OPRA requires. It requires there to be a

record. If there’s a list of resolutions you can get the

list of resolutions. You can’t ask the clerk to research

“through the resolutions and find ones that deal with a
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particular subject mattei or were signed by a particular
person. That’s not what OPRA requires of the clerk.

THE COURT: What about if we look at this
through the lens cof the comﬁon law. What dc you say to
that? I’m not éaying that you should. I'm asking you
what 1f we did? What if we loocked at 2all these facts and
his request through the lens of the ccmmon law? Where
does that --

MR. FITZGERALD: Fundamentally the threshold
guestion remains it has to be a record, has tc be a
decument, not something that’s created, a list that’s

Created. Lists, unless'they.exist, are, unless they're

.created by the municipality for their own use or for the -

benefit of the public it's a created list. Aﬁd that's
not required under common law either. That's still, the
threshoid-question is there a record. 2And if it’s
created. it’s not a reCofd.

.1 THE COURT: Mr. Luers.

MR. LUERS: : Well, in response to Your Honor's

~recent inguiry, ‘I agree that there is a‘threshold,

question of whethér"it’é'a-publid reccrd‘undei the common
law ﬁight'of access, so I think.we’re kind of stuck in
the same‘place; dhde.you get past that threshold issue
then you perform a balanbing tést.and then we might have

to deal with sOme'of the, the Céptain Doyle iésues, which
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is fine. That’s what happens in OPRA cases, sometimes

you have to deal with exceptions that are related to

. specific emails. That’s fine. But you know, broader,

from a broader perspective this data, this data gquestion,
you know conceptually we asked, we ask for searcb terms
2ll the time. We ask for data all the time. Data,
information being stored and datas is where everything is
going. A great example is pavroll records. ﬁotice how
OPRA doesn’t define a payroll recbrd. They say a payrell
record is a public record. We all know that under
N;J.S.A.-47:1A—10. It doesn’t define a payroll record. .
I think one of the reasons why it didn’t is because
payroll records can be in many forms. .

THE COURT: I was about to say they:could be in
SO many different forms. . | |

" MR. LUERS: You know,.the smaller

~municipalities, sure, they write out checks, do direct

deposit.' You get to some-large cities you've got ADP
doing it.. They’ve got payroll. And you kﬁOW'thét that
is a hundred_percehﬁ, the town. says, the town shoots a.
file, shoots a file to ADP; ADP then makes calculations-
based on the file and they do direct deposits for fhe
checks and they withhold thé monéy,_ And so when you’re
asking for a payroll record from a piaée like, say, -

Phillipsburg or Elizabeth they’re pulling data,'they’re
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pulling data. How much overtime did so and so make in
2012? That’s a public record. That’s data. There’s not
going to be a paper record in some jurisdictions.

THE COURT: That, I, I'm going to let Ms. Kay

respond to that.

CONTINUED  REDIRECT EXAMINATION OF MS, KAY BY THE COURT:

_BY THE WITNESS:.

A. I beg to differ on the issue of payroll. In

-Gallbway Township, now granted we’re not as big as

Elizabeth, we're probably as big as Phillipsburg 1f not a-

little bigger, &ll of our payroll records are. also paper.
- We make paper hard copies of what our -- and I can attest
to the. fact that under OPRA payroll records are

"immediately released. They are under that category that

when they are asked for they must be supplied.
Q. -~ You're cdrrect.
AL -- within a 24 hour period.
Q. éut let’s go to another thing. TheftoWnship .

pays money to vendors.

A. Our purchase orders_are immediatély -

0. ‘That~takes‘diffeﬁent forms, doeSHft_it?'
A. It's immédiately, it’s, they are paper;:‘l

0. But it takes different forms.

. It’s different forms, but they’'re all paper filed.

‘They’re all kept under, it's not longer DARM, I believé
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it’s now --
Q. You pay him differently than you pay the people
who may have been contracted cut to come in and repair a
piece aof furniture.
A, Well -- ,
Q. And you pay that person differently than maybe
you pay the person is the insurance carrier.
A But those are all --
Q. -—- for your township.
A, Those are all --
©-Q. - All three of those get paid differently.
A. Thgse are all vendors. They all have numbers, they
all have purchase orders. And they are under:OPRA :
immediately releasable. The only thing that i need to do
befére I release them, because-they’ré releéséd from-my

office, is I .must go thrdugh them and redact any

~information that I feel is an exception under the 24 -

exceptions. Usually the bills that are pulled most often

are attorney’s bills because people --

Q. Everybcdy wants tc know what the laWyers are .
making.
A.  Not what they’re making, what they are doing to earn

their fee.
0. That’s true.

A, And under the statﬁte they axe tc be as explicit as
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they can. 8o I find that often times Mr. Fitzgerald is
very nice to me, he sends me a set of redacted bills with
his original bill. Other attorneys do not. 2nd sc a lot
of times I find myself that after the RE: it’'s a
redaction, and I have to put down it’s attorney-client
privilege. 1If there’s correspondence or telephone
conversation I haﬁe to redaét who 1t was between because
again it’s attorney-client privilege. That’s the only
thing, and then I create an index that goes on top of
that séying -

Q. It"s.a pretty hands on process, though, isn’t

it? And the dccument that’s-finally produced isn’t one -

that existed. You héd to massage it.

A, Oh, no. ©No. It existed. I have just taken it out

of the file. I photocopy the original and before I do
the redactions so that the document stays whole. “Then: it
becoﬁes a redacted document, tﬁen'it's sent’ to the person:
who asked.for-it‘through OFPRA. And the reason they ask
for it electronically is so that they don’t have to pay a
nickel a page nor come to my foice and request it. -

THE COURT:{_Mr, Luers, what were you thinking?

MR. LUERS: Your Honor, I appregiaté that

information. is helpful. ‘We’re not asking for paper

records. And we could probably think there’s_probably

nyriad ways that Galloway_and_other'agencies maintain
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their informaticn. And certainly I would agree with Ms.
Kay that plenty of information is probably maintained in
a paper record but nct their, not thelr emails. So we
do, we're still back with the email question, the data
question. I wés thinking a more, a better analogy might
be pension records. One cf the things we’re entitled to
under OPRA is the amount of a pérson's pensicn. So when
we want to request that we put in a request tc Trenton

and Trenton doesn’t give us a document, they give us a

report. And the report reflects data because the actual

amount of a pension, that’s data that’s ﬁlOating around

in the money manager’s system, in PERS. But we're

entitled to that. And they use a service. ,if someone’ s - .
been in the system for 17 years we make that request and.
wé're provided,~We're provided with a report and that’s.

data. They don’t, there’s not a-building or a data base

. that has these reports, it’s all data. And we say, okay,

we want public'employee'number'onefs pensiOnféontributiOn
or penslon benefit, and we’'re given a report.; So I guess
I, we cdeal in déta ail the time Qith-dPRA-requests,
whether it’s payroll or pension. |

THE COURT: I -—

‘MR. LUERS: - I think you undeﬁsténd, Your Honor.

THE COﬁRT: Yeah. And they recognize_that too.

I meah I'm sure that they do.
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MR. LUERS:. And it’s, it was interesting when
my colleague described --

THE COURT: Let me ask you this. I am not
trying to state your positiohs for you, nor is this any
sort of window into my mind, I’'m just trying to try it
out on the table. I guess Mr. Fitzgerald wants me to
take a strict reading of the definition and y@u want me
to take an expansive reading of the definition.

MR. LUERS: Well, I, I think yes. Although I
think that --

THE COURT: That’s not, this is not a trick .

question.

MR. LUERS: I understand, T understénd, I
think that if you have any doubt about which way to go
O?RA tells us to favor access. That’s sort of_myjfall
back position; .

THE COURT: .See, I guess, I guess wﬁat's
troubling me is that we know this information exists in
the township’s system. We know itJS there, Qkay. And
what, and T know I doﬁ’t have to Cbn#ince Mr. Fitzgerald,

but I can remember years agc having to convince certain

' people’. in government that everything they do is public.

You know, you can talk to me about confidential but you
can’t talk to me about private. 1711 1isteh to

confidential, I’1l never listen to private. And every:
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now and then I get a lawyer that tells me, well, that’s
private. ©No, 1it’s ﬁot private, 1it’s public. = The
guestion is 1s it confidential or is it accessible? You
know.

MR, FITZGERALD: They_havé learned 21l those

lessons, Your Honor.

THE COURT: I know they have. I know they
have. And --

MR. FITZGERALD: No email accounts, nc private

telephcne calls, everything through the businéss,

- everything on record.

THE COURT: 2And in a case that I was involved
in on the fringes, it'kept popping up in my brain and T

had my law clerk find it, and I'm sure the two of you are

familiar with it, there’s no reason. that you would have
cited it in your brief, but I want to touch on it for 4

"moment because I think it may be where we havé to - take.

our conversation. It’S<HiQQ—a—Rellé; Inc,. wv. County of

Essex, 141 N.J. 35.. It’s a 1995 decision. And the

court—-

MR. LUERS& Sure, Judge, that’s the:data tapes
for the county agsegsment.

THE COURT: Yeah. And --

MR; LUERS: Absolutely.

. THE COURT: And the court at fairly great
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length geoes into a discussion of the common law and goes

into a discussioﬁ of our society’s response to the change
that -- this is, I mean our kids would call this, vou

know, from the stone age because it’'s not, it’s not, you
know a media. This is a decision from 1983, But I still
think it expresses what the court’s role has to be. One

of the gqguotes is, the conceptual models -- and this is,

"before OPRA, this decision. “The conceptual models of

our right to know law do not seem reaaily adaptable to

data collected in this information age.” And, but the

.information age keeps evolving. And I think government

and the courts have a responsibility to adapt to that

‘evolution. - &nd later on the court says that,

“Our previocus definiticn of a common law record

was drawn from sources that spoke in terms of traces of

. ink on paper doe€s not 1imit its scope. The essence of

~ the common law is its adaptability to changing -

circumstances. Likewise we find that in view of rapidly

~advancing technological.changes in .storing ‘information

electronically computer tapes —--" and we were talking

~about computer'tapes_in this situation, of tax re¢ords‘

W-- also-can be common law public records.” - -
And I'm saying to myself, and again I'm not trying to
make this easier than it is, but I'm wondering just how

difficult is it whéﬁ'We anw all that information is
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right there somewhere. How difficult is it? And now
you’ re going to say it doesn’t matter how difficult it
is, right?

MR. FITZGERALD: Your HOnor, okay.

THE COURT: See, i1f it doesn’t matter at all
how difficult it 1s and we know it can be doné quickly
then what are we doing here?

MR. FITZGERALD: I hate to use the siippery
slope, you know, argument --

THE CQURT: Go ahead,.

MR. FITZGERALDE -— but the data, data, there’s
nuge amouhts of data, cbvicusly cn the township's |
computer server. | .

THE COQURT: If's amazing what we have done to
ourselves. | |

MR.:FiTZGERALD:» All'éo:ﬁs-of documents. So

are we now converting OPRA into people can ask the clerk

‘teo do research .for them through the computer system Lo

find things that have to do with this subject or that
sﬁbjéct? That’s; might be a nice ides, might‘be-a'great
cénvenience,_but-it’s not what OPRA'waS_designed for or

what it covers. Where would you draw the line at if they

"have to provide, if they create a log which theyidon’t

have, a list of those emails, but should provide all the

emails for a day, all the emails for'a‘certain_person,
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whatever that context is, but to say go back and search
through the emails and identify —-- even if the computer’s
doing the searching it’s a search through. Would it be
any different than searching resclutions?

‘THE COURT: See, I understand that. Here’s
my, my concern is -

"MR, FITZGERALD: You can search every document,

-Your Honor, that’s in their system. You couid put a

search on for anything by subject matter, by date range,
by all sorts of things.; _

THE COURT: Provided.your_softwaré ﬁermité it,
yeah -- |

MR. FITZGERALD: Right..

THE COURT: -- cof course you cduld.. What's
wrong with‘that?- =

MR.-FITZGERALD; Nothing’s wrong with it but
it's'not what7OPRA‘reqﬁires; | |

THE COURT: Yeah, buttthat -~ I cap see from

what Mr. Luers is saying --

MR. FITZGERALD: I can see —=:

_‘THE'COURT: Mﬁ;'LuerS'is saying all_that data
is_public information. All that data is part:of the big
record that’s thérei . | |

MR. FITZGERALD: And if you want to ask feor the

data in the form of a record yOu'get itL
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THE COURT: Yeah, but see, what'’s a‘record may
very well, what’s a record as you are defining it may
very well depend upon what you decided to make a record.

MR. FITZGERALD: Well, yes, Your Honor --

THE COURT: Right?

MR. FITZGERALD: -- it does.

THE COﬁRT: Okay.

MR. FITZGERALD: So —-

THE COURT: . And the question 1is does the law,

and this is what I do neot have the answer to,‘the

guestion is.does the law, and:I’m not Saying_HigguavRella
is some big dispositive case but I'm thinking it’s a
pretty good articulation of what the court thinks is
government, municipalities, the_court’s responsibility to
édapt to thelevolutiOn that’s occurring in te¢hnologyﬂ

. MR. FITZGERALD: - Absolutely, Your\H@nor. ‘And
if you want to reélly focus on that metadata-issue, which: -
I think is a, obViOgsly"it’s a very up and coming- issue,
frénkly_untii I read the reply brief I never heard of.

metadata, didn’t have a clue what.it was. . And I thought,

ch, boy, and you have to provide'metadata;

MR. LUERS: That’s, I'm sorry to interrupt you.
That’s a very interesting statement, because in federal
discovery practice --

MR, FITZGERALD: I don’t --
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TEE CQOURT: That’s ckay.

MR. LUERS: -- I mean maybe that’s one of the
reasons why --

MR, FITZGERALD: I don't deal in federal
discovery practice.

MR. LUERS: Metadata though --

THE COQURT: Yéah, and you -

MR. LUERS: - I think I cited socme of the
cases.

MR. FITZGERALD: But then I locked at those
cases, |

THE CQOURT: That’s okay. - No, he, he’s giving
you an. honest position.

| MR. FITZGERALD: The point is when I looked at

thejcases that were cited they’ re dealing with métadata.'

associated with a recerd, with a document. You want an

‘email, the glesticn was are you entitled to metadata

embedded -in the;email in electronic form. Yocu have a
custodian who says, okay, here’s a copy of the email.
Here’s a printout of the email, and the perscon says,
well, no, I want fo know'thegbéckground embedded
informaticn on thét, the data asscciated with that email,
Whe did it go through?  When was it changed? That’s the
metadaté that all of those cases are .dealing with.

They're not dealing with providing, making up a list.
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They're saying if you get an electronic, 1f the document
is stored in electreonic form ycu’re entitledrto the
entire document in electrcnic form,.including the
background embedded metadata. Not that you create
something different.

THE COURT: I, I, I believe that thé spirit of

the law as articulated by Higg-a-Rella makes answering

this guestion harder than meets the eye. That, I think I

~have it in my office, about 4 cr 5, 5, 6 months ago, in

Foreign Affairs, of all places,. there was an essay by a

gentleman who had written a book. And the title I think.

of the book and the title cf the essay was “Big Data”.

And the essay in Foreign Affairs talked abcut just what

you were séying, we got so much stuff that we have

preserved electronically. And this is corpcrations, this-

‘is governments, this is wvarious agencies. We got.all

this stuff that we have rand .are going tc continue to

‘preserve inte infinity, I guess, 331ldng as the electric

works, right? We’ 1l cohtinue'to preserve all'this:étuff:-
And what they’re saying”about big data is that how you
search it really matters because_that’s going to help you
get whatever value is in all that data. And‘itfs sQrt-of
ﬁhat the plaintiff is seeking teo do. I mean again, I'm
not locking at what the next step in this process may be

but the police department seems to be pretty candid,
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These dates ain’t random. 8o obviously there’s something
being pursued here. Doesn’t interest us at this pecint.
But what dces interest me is all this information. If I
take an expansive view all this iﬁformation is a public
record and it’s your problem to organize it. And if it
turns out that it’s a cost to organize it he’s going to
have to pay the cost of organizing it. Because it may
not be as simple as organizing it. - But what I think and
need help freom both of you on, and I simply mgntion Higg-

a-Rella because it came to my mind. A2And when I reread it

it said all the things that I recalled it saying. . And

there’s plenty of other case law. You know, I need help |
from ycu in telling me my role in adapting toltechnology,
and just how expansive or restrictive I need fo be in
defining what’'s a public record, because lord knows, all
that data that’s oﬁ, that’s in the email system of the
clerk and-it-is'in the email system of the police
department, all that data’s public stuff.

MR. FITZGERALD: Your Honor —-

THE COURT: None of it's private.

MR. FITZGERALD: -~ I don’t disagree with that.
And pre—compufers when éll the records were on papér in .
filing cabinets they were also all public records.,

THE COURT: Yeah, |

MR. FITZGERALD: Everything that’s in there.
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But you couldn’t come into the clerk and say find me

documents dealing with such énd such. You have to say I
want this bill from that attorney, I want the --

THE COURT: You're saying in the old system.

MR. FITZGERALD: 1In the old, the paper system.

THE COURT: Yeah, but we’re not dealing with
the old system anymore. We'’re dealing with today’s
world. And that’s what the Supreme Court says in
Higg-a-Rella, 1t says in a lot of other cases, which is
we have To. have modern technology. |

MR. FITZGERALD: If you’'ve got the record
you’'ve got to provide it, be it on & computer, on a
computer tape, be it on a disc, whatever form it’s in you
héve to pfovide it. Bﬁt_—— and you want assessment
records, you're entitled to the”asseSsment reéords”"
sﬁbject only to. cost issues. - We don’fzdisagree with that
if that’s'maintainéd-that'Way{' If you want to get ‘all of
the emails that were déhe:by thé clerk’s office over the
course of a moﬁth we’1l'give”yoﬁ all the emails, with a
service charge:I Would'héve.tq‘séy} - But whatuthey’re‘
asking for isféelect and7pick_out §f'that, that we don't
have records,-infotmatién;.hot-a'récdfd-but information
about_re@ordsﬂ | |

THE CQURT: And seepjtﬁis one-might be easy,

and I do respect your'concern_aboﬁt the slippery slope.
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I do respect your concern about that. But i still need
some input from the two of you on what you think OPRA's
role, the definition of a public record, whether under
OPRA or under the common law is and the Court’s
responsibility in looking at a question like this in
terms of how far do I éay the municipality has to go in
adapting to technology.

MR. FITZGERALD: Your Honor, you indicate, you
know, the concern about the slippery slope, and I think
it's very real..

THE COURT: Tt’s real.

MR. FITZGERALD: I’'m nct sure =--—

- THE‘COURT: I'm not making light of it.

MR. FITZGERALD: Yeah. I'm not sure there’s

- intellectually you-can draw a distinction.

THE COURT: - Yeah, but going all the way back to

‘Lloydman, it?’s 'all about balanbinq, fight?

- MR. FITZGERALD: - Okay. But you -=
THE \COURT: In this one balancing might not be
hard, Mr. Fitzgerald. |

'MR. FITZGERALD: If you have to create a, if

‘the computer 'system doesn’t contain a list of emails and

you'have to create a list and you have to do a search to
get that list why would it be any different from a search

of all of the resclutions that have been adopted by thé'
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municipality or all of the contracts, do a data search
through the computer system? That might be a very
helpful thing for the public, and it could cbviously be
done on the computer system. But that’s not what OPRA
reguires. I mean 1if that, if OPRA were to be expanded in
that regard it should be something done by the
législature, frankly.

- THE COURT: Well, I.need your help and I'm
going to ask that you give me briefs within, tell me how
much.time you need, 10 days, 2 weeks?

MR. FITZGERALD: 2 weeks.

"MR. LUERS: 2 weeks, please, Your Honor.

THE CCURT::- Because what we’ll deo, and I'm
going te have toc get my calendar, what we’ll do is
schedule this for another nonmotion day Friday so I'1ll
have, I’11 have a little bit more time and make sure they
don’t bring -- on nommotion day Fridays they try to f£ill
up our. days ﬁith bringing in a‘bﬁnch of, you know,
inéuraﬁce édjusters and’ PI lawyers and you know, settle
these cases, you_khow..'And our bétting dverage is not . -
réaliy'gbod, I'm not sure Why they’re making us do thatfu
but, because they éither-wind up getting settled on their’
owh or they Qind u@-going-to a jﬁry}- Sc wefli séhedule
this for a nonmotion day Friday. Get me.your briefs

within the next 2 weeks, file them.directly'with me. And
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my staff will be in touch with you either by phone or
email. We'll set up a continuation of this discussion on
& nonmotion day Friday. I think I've expressed to you
what my concerns are concerning just what 1s the Court’s
role in trying to adapt to, you know, what our Supreme‘
Court has.said in_different cases. And I only cited

Higg-a-Rella because that’s the one that came to my mind.

But the need for the Court to_be flexible and_adaptablé
to different circumstances. And I really do see that’s
the Court’s responsibility. Society changes and the
Court has to respond to it. And you know, and techhology
is.just one of the thingé that the Court has to respond
to. ' But when-I look at these qqestions I'say'té mYself,
man, they’re not so simple because he does have a
slippery slope that he has to worry about. Giving ydu
this list of emails for 14 days, right, the 3% through
the 17, wasn’t 1it? _Yeéh; Because 1 remember thé‘l6“,
it was the 3™ through the 17" of June, aren't those the
dates?‘ | |

MR.. FITZGERALD:"YOUr;Honor;.actually I

suspect, I’'m not sure plaintiff:really'eVen‘at this point

" needs those particular.emails{ I'm not sure that's even

an issue. 1 thinkuit’S'more.the issue of the obligation
to proVide the email log thatfs really at the heart of

this: I don't know if he really actﬁally‘needs them or
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if we have to deal through the confidentiality issues
when we reach that.

MR. LUERS: We --

THE COURT: Right now, right now they want the
log. Because when you look at the log then you may say,
okay, now I want these particular emails. I understand
that,

MR. FITZGERALD: I just want to make sure --

THE COURT; . Let me ask you this. That’s where
this is headed, is it not?

"MR. LUERS: If we come to the point where the

actual email lcg is an issue then we're going to have to

deal with redaction and confideﬁtiality issues regarding

that email log. That’s just, I just want to make sure
that, that’s why I want to preserve and protedt that
issue, because we would have to deal with thaﬁ depending

upon the‘status'at_thatgpointfof*the internal

" investigation and how, where it stands at that point.

THE‘CQURT:'-I dpn't-disagxee with anything you
just said. 7 | | ' |
. MR:.FITZGERALD: And-aCtﬁally in‘that regard,
yeah, I think we’re probébly'énly déaling with the, the
police emails in that regard when it comes fo ~- I don't
think the clérk's are'rélevant, I‘don;t béliéve. But —--

THE COURT: . No, nc. You're telling me, and I
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guess what’s his name —-
MR. FITZGERALD: Captain Doyle?
THE COURT: Dcyle 1is telling me that some of

this is invelving an IA investigation. And if that’s the

‘case we certainly have to respect everybody’s privacy.

Want to give this back to -- I don’t want to see you

.waste an envelope.

MR, LUERS: Oh, we're going to use it, Judge.
I assure you. | | |
MR. FITZGERALD: Your Honor, do you want
Captain Doyle here? -
THE COURT: Um, let me read your next
submission. ~
MR. FITZGERALb: Okay. .
THE CQURT: Thefe's a:good_chance T will.,
MR. FITZGERALD: - Okay. _if so let ‘us know and -
we can obviougly';— _‘ L U
: THE'COGRT: Yeah, thére‘é.é good chance that I
will. . "
'MR. EiTZGERALb;-'PeffeCty
_.‘THE'COURTi liet-mé maké'mySelf a note. Two_“
weeks suppiemental briefs. Heariﬁg nonmofion_day‘Friday.
Okay. Gentleman;:as always it’s a pleasure dealing with
both of you. | | |

MR. LUERS: Likewise. Thank you, Your Honor.
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MR. FITZGERALD: Thank you, Your Henor. And as
I said, this is an interesting case and it 1is nice when.'
you’re dealing witﬁ a lot of boring things every day to
have something that’s unusual and interesting. And I'm
sure -- |

THE COURT: I can’t believe Galloway Township
is ever boring.

MR. FITZGERALD: And I'm sure, no, actually
it’s pretty interesting. But I would have, the Court may
enjoy this igsge. I would have preferred to have passed
on this_honor;

THE COURT: Well --

'MR. FITZGERALD: But we have to deal with what
we have to deai with.

THE COURT: _——Hgovernmen£ can always be
interesting and this is an interesting issue. And it’s‘a . .
pleasure having two good lawyers to work.on it with. |

MR. LUERS: Thank you,.Your.Honor.

THE COURT: .Thank you.

(off'the record; end of material to'beftrahscribed)
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