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LAW QFFICE OF WALTER M. LUERS, LLC
Suite C203

23 West Main Street

Clinton, New Jersey 08809

Telephone:  908.894.5656

| REGINA CAULFIELD, J.S.C.

Attorneys for Plaintiff
| THOMAS FOREGGER, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: UNION COUNTY
Plaintiff,

DOCKET NO.

" crviL ORI “49’ 12 ]. 1 2

TOWNSHIP OF BERKELEY HEIGHTS
and ANA MINKOFF in her official capacity | ORDER
as Municipal Clerk and Records Custodian,

Defendants.

THIS MATTER having been brought before the Court pursuant to R. 4:67-1(a)
by Walter M. Luers, Esq., of the Law Offices of Walter M. Luers, LLC by Verificd
Complaint and Order to Show Cause for and Order requiring Defendants Township of
Berkeley Heights and Ana Minkoff in her official capacity as Township Clerk and
Records Custodian of Berkeley Heights, to provide Plaintiff with copies of certain public

records and other relief, and the Court having considered the papers submitted by the
20/ 2

parties, and heard oral argument on & /) 1Ay 5 , 2042; and for the ,
) ot Fhe (Courdls
reasons set forth on the record on 7L€ g fe S , 242, and fewthe

written epinion of  Fond 14,2003y and o 1

good cause shown,

ITIS on this | $#ldayof__\J U & a0 20(3,

A. ORDERED that within 20 days after service of this Order

Defendants shall provide Plaintiff with a copy of the report of April 2011 report of

McEnerney, Brady & Company, LLC that was commissioned by Defendants; and-t-s

further C«/fM 7% € remes 070- A M b ‘_/_szm 5/12/9
Hemdi /03 €es e JJLC%@ . 3 a1 d N A/ﬁ*)‘»ée L
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B. ORDERED that Plaintiff is the prevailing party in this matter and

that counsel for Plaintiff shall serve and file-his motion and fee certification for

reasonable attorneys® fees and costs within 20 days after service of this order upon

Plaintiff: and it is further

C.  ORDERED that Plaintiff shall serve a copy of this Order upon

Defendants within seven days of service of this order upon Plaintiff,

(o

REGIWAULF!ELD,J.S.C{/ 1SC.

OPPOSED

UNOPPOSED
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FILED
JUN 14 2013

NOT FOR PUBLICATION REGINA CAULFIELD, J.8.C.
WITHOUT THE APPROVAL OF THE COMMITTEE ON QPINIONS

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION, UNION COUNTY
DOCKET NO. UNN-L-4121-12

THOMAS FOREGGER, : CIVIL ACTION
Plaintift,
DECISION
V.
TOWNSHIP OF BERKELEY

HEIGHTS and ANA MINKOFF,

Defendants,

Before the Court is Plaintiff Thomas Foregger’s action, under New Jersey’s Open Public
Records Act (hereinafter “OPRA™), NL.J.8.A. 47:1A-1.1, et seq., through an Qrder to Show Cause
and Verified Complaint, seeking a copy of a report generated by McEnerney, Brady & Company
(MBC) for the Township of Berkeley Heights (Township). In the alternative, plaintiff argues
that he is entitled to defendants’ records under the common law right of access. Defendants have
filed opposition. Following oral argument on February 5, 2013, the Court ordered defendants to

submit a copy of the MBC report for an in camera review, See S. Jersey Publ’g Co., Inc. v, N.J.

Expressway Auth., 124 N.J. 478, 488-89 (1991). A copy of the report was provided to the Court

on February 11, 2013.
Mr. Foregger is a resident of the Township of Berkeley Heights. His Verified Complaint
names the Township of Berkeley Heights and Ana Minkoff, Acting Clerk of the Township, as

defendants. On March 25, 2011, the Township and McEnerney, Brady & Company, LLC
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(hereinafter “MBC™) entered into an agreement whereby MBC would evaluate the Township’s
internal controls over its financial functions. A copy of this agreement was attached to Mt.
Luers” Certification and has been reviewed by the Court. According to plaintiff’s Verified

Complaint filed on December 3, 2012, MBC provided the Township with a copy of its report on

April 29, 2011, which the Township purportedly distributed to the Township Council on May 16,
2011. The report findings led the Township to file a Petition for Permanent Removal from
Position, Revocation of Chicf Financial Officer Certificate, and Request for Emergent Relief
with the New Jersey Division of Community Affairs. It should be noted that the CFO at the time
was Tracy Tedesco. On October 5, 2012, plaintiff submitted a written OPRA request to the
defendants, seeking a copy of the MBC report. On October 16, 2012, Minkoff advised plaintiff
that the Township would be denying his request.

Plaintiff also alleges the following in his complaint:

According to the Township’s Petition for Permanent Removal from Position,

Revocation of Chief Financial Officer Certificate and Request for Emergent

Relief, filed with the New Jersey Division of Consumer Affairs on or about May

23, 2011, the Township CFO owed the Township $19,609.61 in health care

premiums, had been paying for her health benefits on a “pre-tax™ basis contrary to

her agreement with the Township, and had underreported $31,862.06 of her

income for purposes of calculating her contributions under the Federal Insurance

Contributions Act and State income taxes by reducing her income in the amount

she paid toward her health benefits. This ivformation was disclosed in the MBC

Report.

Plaintiff contends that the record he requests is a “public record” under OPRA and the
common law right of access, that he has a legitimate private and public interest in accessing the
documents, and that defendants have no legitimate interest in maintaining the confidentiality of
same. Further, plaintiff claims that defendants® interests do not outweigh his interest in obtaining

the report. In Count One, plaintiff allcges that the defendants violated OPRA by failing to

provide him with copies of the MBC report. Tn Count Two, plaintiff alternatively contends that
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the defendants violated his common law right of access. Plaintiff seeks an order requiring the
Township and Minkoff to immediately provide him with a copy of the report and awarding him
reasonable attorneys® fees and costs.

In opposing the release of the MBC report to plaintiff, defendants claim that the report is
not & government record pursuant to the definition of N.J.S.A. 47:1A-1.1 and that it is otherwise
exernpt from discloswre under N.J.S.A. 47:1A-10. According to the defendants, “[t]he forensic
audit report was prepared on behalf of the Township, in connection with the investigation of
Township employees, and specifically with regard to the removal/tenure proceedings against the
then Township Treasurer/Chief Financial Officer.” The Township and Minkoff further argue
that & common sense interpretation of N.JI.S. A. 47:1A-1.1 makes clear that “in connection with’
could only mean related to and that, therefore, since the report was submitted in connection with
the grievance ultimately filed against Tedesco, the report is exempt from disclosure. The

Township and Minkoff contend that there {s nothing within Asbury Park Press v. Cnty. of

Monmouth, 406 N.J. Super. 1 (App. Div. 2009) cited by ﬁlainﬁff or N.I.S.A, 47:1A-10, limiting
the definition of a “grievance™ or OPRA’s grievance exception to labor agreements.

Defendants further assert that the agreement between the Township and MCB was
purposely negotiated and drafted to be vague so as to not alert Township employees of the actual
intent of the confidential report which was “directly utilized in the evaluation and preparation of
the grievance and other actions filed against a Township employee with the New Jersey
Department of Community Affairs.” Defendants aver that the release of the MBC report to
plaintiff will have a chilling effect on future investigation. They add that if the Court does
authorize the release of the report, the names of the Township employees interviewed, even if

redacted, will be obvious,
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In aiguin.g that he is entitled to the MBC report, plaintiff contends that said report is a
“government record” within the meaning of OPRA and that the grievance exception to a
govermental record does not apply. According to plaintiff, the MBC report was not generated
in connection with a grievance because no gricvance existed against the Township's Chief
Financial Officer at the time of the report’s creation. Plaintiff also asserts that the audit

procedures agreed upon between the Township and MBC did not specifically detail an inquiry

into the Chief Financial Officer’s conduct. Plaintiff therefore contends that the action filed with
the New Jersey Depariment of Consumer Affairs was not a “grievance.”

In addition, plaintiff disagrees with defendants’ claim that the release of the MBC report
will have a chilling effect on future investigations into employees’ wrongdoing, pointing out that
there were no promises of confidentiality made to the employees interviewed and that it took
years for the wrongdoing of the former CFO to be discovered.

The New Jersey Open Public Records Act is codified at NLJ.S.A. 47:1 A-1.1, et seq.
OPRA’s purpose is “to maximize public knowledge aboﬁt publip affairs in order to ensure an

informed citizenry and to minimize the evils inhcrent in a secluded process.”” Times of Trenton

Publ’g Corp. v. Lafavette Yard Cmty, Dev. Corp., 183 N.J. 519, 535 (2005) (quoting Asbury

Park Press v. Ocean Cnty. Prosecutor’s Office, 374 N.I. Super. 312, 329 (Law Div. 2004)). See

Mason v. City of Hoboken, 196 N.JI. 51, 64 (2008). According to the New Jersey Supreme

Court, “[t]hose who enacted OPRA understood that knowledge is power in a democracy, and that
without access to information contained in records maintained by public agencies citizens cannot
monitor the operation of our government or hold public officials accountable for their actions.”

Fair Share Hous. Ctr., Inc. v. N.J. State League of Municipalities, 207 N.J. 489, 502 (2011).

Page 4 of 19
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Accordingly, OPRA mandates this public policy goal by making government records
“readily accessible for inspection, copying, or examination by the citizens of this State, with
certain exceptions, for the protection of the public interest.” N,J.8.A. 47:1A-1. To that end, the
statute defines a “government record” broadly, Times of Trenton, supra, 183 N.J. at 535, to
include in pertinent part:

any paper, written or printed book, document, or any copy thereof, that has been

made, maintained or kept on file in the course of his or jts official business by any

officer, commission, agency or authority of the State or of any political

subdivision thereof, including subordinate boards thereof, or that has been

recetved in the course of his or its official business by any such officer,

commission, agency, or authority of the State or of any political subdivision

thereof...

N.JISA. 47 1A-1.1.

Any limitations on the right of access accorded under OPRA “shall be construed in favor
of the public’s right of access.” Libertarian Party of Cent. N.J. v. Murphy, 384 N.J. Super, 136,
139 (App. Div. 2006); N.I.S.A. 47:1A-1. The burden of proof in showing that a denial of access
was Justified rests solely with the public agency that holds the records. N.J.S.A. 47:1A-6;

Asbury Park Press v. Cnty. of Monmouth, 406 N.J. Super. 1, 7 (App. Div. 2009). An agency

must “produce specific reliable evidence sufficient to mest a statutorily recognized basis for
confidentiality. Absent such a showing, a citizen’s right of access is unfettered.” Courier News

v. Hunterdon Cty. Prosecutor’s Office, 358 N.J. Super. 373, 382-83 (App. Div. 2003). Further,

“in assessing the sufficiency of the proofs submitted by the public agency in support of its claim
for confidentiality, a court must be guided by the overarching public policy in favor of a citizen’s
right of access.” Ihid.

“New Jersey has a tradition of ‘openness and hostility to secrecy in government’”.

Kuchne Chem. Co. v. N. Jersey Dist. Water Supply Comm’n, 300 N.J. Super, 433, 438 (App.
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Div. 1997} , certif. denied, 151 N.J, 466 (1997) (quoting N. Jersey Newspapers Co. v. Passajc

Cnty. Bd. of Chosen Frecholders, 127 N.1. 9. 16 (1992)). “Our public palicy favors ‘access to

sufficient information to cnable the public to understand and evaluate the reasonableness of the

public body’s action.”™ Ibid. (quoting 8. Jersey Publ’g Co. Inc., supra, 124 N.J. at .494-95). As

recently stated by the New Jersey Supreme Court, underlying OPRA. is the “bedrock principle
that our government works best when its activitics are well known to the public it serves.™

Burnett v. Cnty, of Bergen, 198 N.J. 408, 414 (2009). With broad “access to information about

how state and local governments operate, citizens and the media can play a watchful role in
curbing wasteful government spending and guarding against corruption and misconduct.,” Ibid,
As stated in NJS. AL 47:1A-5(e), “[i)mmediate access ordinarily shall be granted to
budgets, bills, vouchers, contracts, including collective negotiations agreements and individual
cmployment contracts...” When a claim of confidentiality or privilege is made by the public

custodian of the record requested, the court must “inspect the challenged document in-camera to

determine the viability of the ¢laim”™. MAG Entm’t, LLC v. Div, of Alcoholic Beverage Control,

375 N.J. Super, 534, 551 (App. Div. 2005),
A court must maintain “a sharp focus on the purpose of OPRA and resist attempts to limit

its scope, absent a clear showing that one of its exemptions or exceptions incorporated in the

statute by reference is applicable to the requested disclosure.” Asbury Patk Press, supra, 374

N.J. Super, at 329. While exposure of the records to the light of public scrutiny may cause
discomfort to some, “OPRA is founded on the premise that socicty as a whole suffers far more if
governmental bodies are permitted to operate in secrecy.” Ibid.

Twenty-one categories of information are excluded from the definition of a govemment

record. Mason v. City of Hoboken, supra, 196 N.J. at 65, One such exception is for
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“information generated by or on behalf of public employers or public employees in connection
with any sexual harassment complaint filed with a public employer or with any grievance filed
by or against an individual or in connection with collective negotiations, including documents
and statements of strategy or negotiating position.” N.I.S.A. 47:1A-1.1. Moreover, records of
investigations in progress as well as personnel and pension records are separately exempted from

disclosure under OPRA. Newark Morning Ledger Co. v. N.J. Sports & Exposition Auth., 423

N.J. Super. 140, 161 (App. Div, 2011). Ifa document falls within one of the categories set forth
in NJLS.A. 47:1A-10, it does not constitute a government record and is not subject to disclosurc
under OPRA. Ibid.

Both parties in the present matter cite Asbury Park Press v. Cnty. of Monmouth, supra,
406 N.J. Supet. at 1, which involves the sexual harassment and grievance exception outlined in

N.I.S.A. 47:1A-1.1. The Court has not found any other cases concerning this particular

exception. Tn Asbury Park Press, a woman filed a lawsuit against the Monmouth County Board

of Chosen Freeholders and five past and present county' employees for sex discrimination, sexual
harassment, hostile work environment, and retaliation. Id. at 4; A settlement agreement was
reached, and the parties jointly “filed a one—sentencé stipulation of dismissal terminating the
lawsnit with prejudice.” Id. at 5. Afterwards, John Paff and the Asbury Park Press made i';ormal
OPRA requests to obtain records relating to the settlement. Id. After the county denied their
requests, they each “filed a complaint in the Law Division to compel disclosure.” Id. The trial
court held that the county did not have to provide the scttlement agreement, concluding that
“OPRA’s definition of ‘government record’ specifically excludes inforﬁatioun. generated in

connection with 4 sexual harassment complaint.” Id.
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On appeal, the Appellate Division reversed and directed the county to provide a copy of

the settlement agreement. Asbury Park Press, supra, 406 N.J. Super. at 13. The New Jersey

Supreme Court affirmed. Asbury Park Press v, Cnty. of Moumouth, 201 N.J. 5, 8 (2010). For
purposes of Mr. Foregger’'s OPRA request, the Appellaie Division’s opinion is particularly
relevant. On review by the Appellate Divigion, the county urged the court to read the sexual
harassment/grievance exception broadly and to hold that the scttlement agreement was

“information generated ... in connection with [a] sexual harassment complaint.” Asbury Park

A Press, supra, 406 N.J. Super, at 8. However, the court rejected the county’s argument,
concluding the following:

Nothing in the statute itself, however, states that the sexual harassment exclusion,
or any other exclusion, should be read expansively or broadly. In fact, the statute
states the opposite, that “any limitations on the right of access . . . shall be
construed in favor of the public'd right of access.” N.J.8.A. 47:1A-1.

Ibid.

As concerns the term “gricvance,” the court determined that the Superior Court complaint
filed did not constitute a “grievance filed by or against an individual.” Ibid. The court stated:

The word “grievance” has a known meaning in the context of employer-employec
relationships, especially when it is placed next to the words “collective
negotiations.” See, e.g, N.J.S.A. 34:13A-5.3; Saginario v. Attorney General, 87
N.I. 480,435 A.2d 1134 (1981); Red Bank Reg'l Educ. Ass'n v, Red Bank Reg'l
High Sch. Bd. of Educ., 78 N.J, 122. 393 A.2d 267 (1978). A complaint filed in
the Superior Court is not the same as a “grievance” within the context of
employment relationships.

Id. at §-9.

In its petition to the Department of Commumity Affairs in this matter, the Township
sought removal of its Chief Financial Ofﬁcer pursuant to N.J.5.A, 40A:9-140.9. N.I.S.A, 40A:9-
140.8(b) provides that a municipality’s chief financial officer may only be removed “for just

cause and then only after a public hearing upon a written complaint setting forth the charge or
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charges against him...or upon expiration or revocation of certification by the director pursuant to
[law].” Accordingly, N.J.S.A, 40A:9-140.9 sets forth the procedures to be followed for the filing
of a complaint and for any subsequent hearing.

As plaintiff points out, “[d]efendants’ ‘petition’ was not filed pursuant to a collectively
bargained grievance procedure, and it is not an appeal of a violation of an administrative decision
or agreement, or of an interpretation of an agreement, or of a violation of workplace policy.™ It
is clear from the agreement between the Township and MBC, get forth in the letter from MBC
dated March 21, 2011 and addressed to Business Administrator Amey Upchurch, that the focus
was not on the CFQ. The letter states the following:

We are pleased to confirm our understanding of the nature and limitations of the
services we are to provide for the Township of Berkeley Heights (the
“Township™).

We will apply the agreed-upon procedures which the Township has specified,
listed in the attached schedule, with respect to assist the Township in evaluating
internal controls over various finance functions. Our engagement to apply
agreed-upon procedures will be conducted in accordance with attestation
standards established by the American Institute of Certified Public Accountants,
The sufficiency of the procedures is solely the responsibility of those parties
specified in the report. Counsequently, we make no representation regarding the
sufficiency of the procedurcs described in the attached schedule either for the
purpose for which this report has been requested or for any other purpose. If, for
any reasot), we are unable to coniplete the procedures, we will describe any
restrictions on the performance of the procedures in our report, or will not issue a
report as a result of this engagement.

Because the agreed-upon procedures listed in the attached schedule do not
constitute an examination, we will not express an opinion on the results of the
agreed-upon procedures. In addition, we have no obligation to perform any
procedures beyond those listed in the attached schedule.

Upon obtaining information from the Township regarding the overall scope of the
areas to be evaluated, we will contact the Township to discuss and determine the
sample sizes and substantive testing that will be subject to revicw.

We will submit a report listing the procedures performed and our findings. This
report is intended solely for the use of the Township and should not be used by
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anyone other than these specified parties. Our report will contain a paragraph
indicating that if had we performed additional procedures, other matters might
have come to our attention that would have been reported to you.

You are responsible for the presentation of the agreed-upon procedures and the
report of findings and for selecting the criteria and determining that such criteria
are appropriate for your purposes. You are also responsible for making all
management decisions and performing all management functions; for designating
an individual with suitable skill, knowledge, and/or experience to oversee any
non-attest services we provide; and for evaluating the adcquacy and results of
those services and accepting responsibility for them.

John Lauria is the engagement partner and is responsible for supervising the
engagement and signing the report or authorizing another individual to sign it.

At the conclusion of our engagement, we will require a representation letter from
management that, among other things, will confirm management’s responsibility
for the presentation of the agreed-upon procedures performed, and findings
therein, on the evaluation of internal controls over specified finance functions.

Qur fees will be based on our standard hourly rates and we estimate that our fees
for these services will not exceed $8,000. However, please note that this fae
might increase in the event that the sample size determination is significantly
higher than used to arrive at the original estimate. The fee estimate is based on
anticipated cooperation from Towiship personnel and the assumption that
unexpected circumstances will not be encountered during the engagement, If
significant additional time is necessary, we will discuss it with you and arrive ata
new fee estimate before we incur the additional costg. Our invoices for these fees
will be rendered each month as work progresses and are payable on presentation.
In accordance with our firm policies, work may be suspended if your account
becomes 60 days or more overdue and will not be resumed until your account is
paid in full. If we elect to terminate our services for nonpayment, our engagement
will be desmed to have been completed upon written notification of termination,
even if we have not completed our report. You will be obligated to compensate
us for all time expended and to reimburse us for all out-of-pocket expenditures
through the date of termination.

We appreciate the opportunity to be of service to you and believe this letter
accurately sumnmarizes the significant terms of our engagement. If you have any
questions, please let us know. If you agree with the terms of our engagement as
described in this letter, please sign the enclosed copy and retumn it to us.

There was also an attachment to the above entitled, “Agreed-Upon Procedures to be

Petformed to Evaluate The Township of Berkeley Heights' Internal Controls over Finance
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Functions,” and includes various Township procedures and policies to be reviewed and

personnel to be interviewed,
Agreed-Upon Procedures to be Performed
to Evaluate The Township of Berkeley Heights® Internal Controls
over Finance Functions

1. Interview appropriate financial personuel of the Township as to procedures
and processes performed with respect to the following;

a) Processes related to,
i. Reconciliation of cash on a monthly basis
ii. Revenue collections
iii, Payroll
iv. Purchasing
2. Revenue collections

a) Review of source journals and supporting documentation

3. Payroll (sample of 3 administrative personnel, sarople of 2 employees under
each union contract)

a) Review of approvals and authorizations of gréss payroll
b) Review of required and discretionéry withholdings

¢) Review of quarterly payroll tax returns (Federal and State)
d) Review of annual payroll tax returns (Federal and State)

¢) Verification that payroll is in compliance with contract terms and state
requircments

4. Review procedures relating to purchasing to ensure compliance with
applicablc state statutes, including, but not limited to, bid process, quotes and
pay to play

5. Review of sewer bills to not-for-profit entities to ensure they are in
accordance with existing ordinances and contracts

Page 11 of 19
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6. Overview and commentary related to the appropriateness of the Township’s

procedures implemented with respect to intcrnal controls over functions noted
above

7. Prepare report summarizing procedures and results of those procedurcs

Ms. Upchurch signed the letter on March 25, 2011, acknowledging that it correctly set
forth the understanding of the Township. However, defendants argue that the letter and
attachment were purposely ambiguous so as not to make it obvious that the focus of the
investigation was on Tedesco and/or other employees and/or the operations of the Finance
Department under Tedesco’s supervision.

It should be noted that while defendants arguc that the report plaintiff seeks was
generated on behalf of the Township in connection with a grievance filed against an employee,
the aforementioned letter sent to Township Administrator Upchurch which led to said report,
makes no nention of any such grievance, does not name the CFQO of the Township, and focused
on the firm’s evaluation of “internal controls over various finance functions.” The results of the
report may have led to the filing of the Petition for removal of Ms. Tedesco, but this action was
not taken until two months later, Based upon the aboyc, the Coﬁn finds that the MBC report was
not prepared in connection with a grievance and, as such, is not exempt from disclosure under
N.I.S.A. 47:1A-1.1, Release of the report to plaintiff is consistent with OPRA’s core concerm of

transparency in government. Bumett v. Cnty. of Bergen, supra, 198 N.J, at 437,

Plaintiff also argues that he is entitled to the MBC report under the common law right of
access. In opposition, the Township and Minkoff contend that the repott is not a public record.
They also argue that even if this Court finds that the report is a public record, balancing the

parties’ respective interests weighs in favor of the Township.
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“OPRA does not limit the common law right of access to government records.” Mason v.

City of Hoboken, supra, 196 N_J. at 67, “[T]he provisions in OPRA explicitly retaining the

common law right of access impose a non-delegable duty upon the judiciary to apply the
common law standards and make an independent assessment as to whether disclosure i§

warranted,” Bergen Cnty. Improvement Auth. v. N, Jersey Media Grp.. Inc., 370 N.J. Super.

504, 520 (App. Div. 2004). Common law records are any “records made by public officers in

the excrcise of public functions.” Higg-A-Rella, Inc. v. Cnty. of Essex, 141 N.J. 35, 46 (1993)

(quoting N. Jersey Newspapers Co., supra, 127 N.I. at 13). “These materials include almost

every document recorded, generated, or produced by public officials whether or not required by

law to be made, maintained or kept on file.” Ibid. (quoting Shuitleworth v. City of Camden, 258

N.J. Super. 573, 582 (App. Div. 1992) (emphasis added)). See O’Shea v. Twp. of W. Milford,

410 NJ. Super, 371, 386-87 (App. Div. 2009) and N. Jerscy Newspapers Co., supra, 127 N.J.
at 13,

A broader class of records is available under the common law than under OPRA but on a

qualified basis. Higg-A-Rella, supra, 141 N.J. at 46, Drinker Biddle & Reath, LLP v. N.J. Dep’t

of Law and Public Safety, 421 N.J. Super. 489, 498-99 (App. Div. 2011). “However, the

common-law right to access is not absolute.” 8. N.J. Newspapers. Inc. v. Twp. of Mt. Laurel,

141 N.J. 56, 72 (1995). Once it has been determined that a plaintiff has standing and that the
document sought is a public record, the court must then “balance the need for confidentiality
exhibited by the description of the materials with the citizen’s interest in the information and the

potential adverse consequences of disclosure.” Loigiman v. Kimmelman, 102 N.J. 98, 112

(1986). Accordingly. courts utilize a three-part test to determine whether to grant access to

documents under the common law. First, “the records must be common-law public documents.”
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Keddie v, Rutgers, 148 N.J. 36, 50 (1997). Second, “the person seeking access must ‘establish

an interest in the subject matter of the material.”” Ibid. (quoting S. Jersey Publ’s Co., supra, 124

N.J. at 487). Such interest may be either a wholesome-public interest or a legitimate private
interest. Educ. Law Ctr. v. N.J. Dep’t of Educ., 198 N.J. 274, 302 (2009). “The applicant’s
interest need not be personal; thus, a citizen’s concern about a public problem js a sufficient

interest for purposes of standing.” Drinker Biddle & Reath, supra, 421 N.J. Super. at 499

(quoting Home News v. New Jersey, 144 N.J, 446, 454 (1996)).

Third, “the citizen’s right to access ‘must be balanced against the State’s interest in

preventing disclosure.’” Keddie, supra, 148 N.J. at 50 (quoting Higg-A-Rella, supra, 141 N.J, at

46). Where “reasons for maintaining a high degree of confidentiality in the public records are
present, even when the ¢itizen asserts a public interest in the information, more than [the]

citizen’s status and good faith arc necessary to call for production of the documents.” Ibid,

(quoting Loigman v. Kimmelman, supra, 102 N.J. at 105-06).
Under the common Jaw, a public record is defined as:

one required by law to be kept, or necessary to be kept in the discharge of a duty
imposed by law, or directed by law to serve as a memorial and evidence of
something written, said, or done, or a written memorial made by a public officer
authorized to perform that function, or a writing filed in a public office. The -
elements essential to constitute a public recerd are .., that it be a written
memorial, that it be made by a public officer, and that the officer be authorized by
law to make it[.]

Nero v. Hyland, 76 N.J. 213, 221-22 (1978).

For example, in Keddie v. Rutgers, supra, 148 N.J. at 36, a Rutgers University professor
and the Rutgers Council of American Association of University Professors Chapters requested
outside counsel’s invoices from Rutgers’ president under the Right-to-Know Law and the

common law right of access. Id. at 41-42. The New Jersey Supreme Court concluded that the
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attorney invoices at issue constituted public records ";‘because they were created by, or at the
behest of, public officers in the exercise of a public function.” Id. at 50. Here, the MBC report
was created at the behest of Township officials in the exercise of a public function and thus
qualifies as a public record. Next, plaintiff must show that he has an intetest in the subject
matter in the report. “The requisite intetest necessary to accord a plaintiff standing to obtain
copies of public records may be either *a wholesome public intercst or a Jegitimate private

intcrest.”” Higg-A-Rella, Inc. v. Cnty. of Essex, supra, 141 N.J. at 47 {citing Loigman v.

Kimmelman, supra, 102 N.J. at 112). Beeause plaintiff has demonstrated both a legitimate and

wholesome public and private interest in the information contained in the report, this element is
satisfied.
Finally, plaintiff’s right to access the report must be balanced against the Township’s

interest in preventing disclosure. In Loigman v. Kimmmelman, supra, the New Jersey Supreme

Court set forth six factors to be considered in a balancing analysis:

(1) [Thhe extent to which disclosure will impede agency functions by
discouraging citizens from providing information to the goverument; (2) the effect
disclosure may have upon persons who have given such information, and whether
they did so in reliance that their identities would not be disclosed: (3) the extent to
which agency self-cvaluation, program improvement, or other decision-making
will be chilled by disclosure; (4) the degree to which the information sought
includes factual data as opposed to evaluative reports of policymakers; (5)
whether any findings of public misconduct have been insufficiently corrected by
remedial measures instituted by the investigative agency; and (6) whether any
agency disciplinary or investigatory proceedings have arisen that may
circumscribe the individual's asserted need for the materials,

1d. at 113.
Here, defendants argue that disclosure of the report should not be permitted for several

reasons, including that disclosure would impede decision-making processes with respect to the
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Township’s evaluation of employees. S. Jersey Publishing Co., Inc. v. New Jersey Expressway

Auth. supra, 124 N.J. at 488-89,

In applying the Loigman factors to the present case, this Court finds that disclosure of the
report is warranted under the common law right of access. First, defendants have not
satisfactorily demonstrated to this Court how disclosure of the report will impede the Township’s
functions. Second, as plaintiff points out, there is no evidence that any person made disclosures
to the auditors in reliance on promises of confidentiality. However, to protect the identities of
such individuals, their names are to be redacted from the report.

Third, there is no evidence that disclosure will adversely affect the Township’s self-
cvaluation or decision-making. The Township argues that it has 2 strong interest in keeping
confidential the evaluation and investigation into possible employee misconduct and claims that
disclosure of the report would impede its decision-making processes with regards to the
evaluation of its employees. However, the Township provides no explanation about how
disclosure would impede such decision-making or future .investi gations of employee

improprieties. There is certainly no indication that there was any misconduct by Township

employees other than that of Ms. Tedesco. The Court does not agree with defendants that they
have demonstrated a strong need for confidentiality which outweighs plaintiff's interest in
disclosure of the report. Fourth, the report appears to consist of largely factual data, as opposed
to policymakers® evaluative reports.

As to the fifth factor under Loigman, it is clear that remedial measures have been taken
by the Township - namely, the removal of Ms. Tedesco from her position. However, as plaintiff
notes, the full audit report will answer questions as to the financial implications to the Township

as a result of M, Tedesco’s actions and the Township’s apparent fajlure to detect same. Sixth,
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the Township does not allege that any disciplinary proceedings are currently in play that would
circumscribe plaintiff’s need for the report. It should be noted that some of the conclusions from
the report are reflected in the aforementioned petition already provided to plaintiff,

The Court has carefully evaluated plaintiff's public and private interest in the MBC
report and the relevance of the information contained in same, and has balanced this interest
against that of the Township in keeping the information confidential. As a taxpayer and citizen
of Berkeley Heights, this Court finds that plaintiff’s interest in the report outweighs any need by
the Township, which the Court determines is minimal, in kegping the report confidential. See S.

N.J. Newspapers, supra, 141 N.J. at 77; [rval Realty, Inc. v. Bd. of Pub. Util. Comm’r of the

State of New Jersey, 61 N.J. 366, 372 (1972).

The Court also notes that some of the information plaintiff secks has already been
digclosed as evidenced by the materials attached to plaintiff’s moving papers, namely, the
aforementioned letter from MBC to Ms. Upchurch of March 21, 2011, setting forth the nature of
the services to be provided by the company, the Townshijp’s “Petition for Permanent Removal
from Position, Revocation of Chief Financial Officer Certiﬁcate and Request for Emergent
Relief” of May 23, 2011, the “Settlement Agreement and General Release” between the
Township and Tracy Tedesco signed by both in January 2012 and, finally, an online article from
thealternativepress.com dated January 25, 2012, entitled “Berkeley Heights Township Council
Discusses Replacing CFQ.” The article, paragraph onc, states the following:

The township is looking to replace former chief financial officer and treasurer

Tracy Tedesco. She resigned carlier this month after the township filed a legal

petition on May 23 intended to remove her for alleged misconduct including

underreporting income and the amount paid toward health benefits. The question
is whether her replacement should be a full-time employee or part-time.
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Thus, defendants’ justification for maintaining the report’s confidentiality is less

persuasive to the Court and, as a result, plaintiff’s burden is diminished. See Techniscan Corp. v,

Passaic Valley Water Comm’n. 113 NLL 233, 236 (1988).
For the foregoing reasons, this Court finds that the MBC report must be disclosed to
plaintiff under the common law right of access.

As for attorney’s fees, New Jersey generally follows the American Rule, meaning that “a

prevailing party cannot recover attorney’s fees from the loser.” Mason v. City of Hoboken,
supra, 196 N.I. at 75-76. However, OPRA mandates an award of attorneys’ fees to a prevailing
party. Ibid. Under N.J.8S.A. 47:1A-6, if a court finds the custodian improperly denied access (o
the requested records, the court must order access and grant the prevailing requestor reasonable
attorney’s fees. Conversely, if the custodian preoperly demnied the request or if the request is ““far
removed from the type of OPRA request anticipated by the Legislature,” the OPRA fee shifting
provision does not apply. N.J. Builders Ass’n v. N.J. Counsel on Affordable Hous., 390 N.J.

Super. 166, 179 (App. Div.), certif. denied, 190 N.J. 354 (2007).

In Magson v. City of Hoboken, supra, 196 N.J. at 71, the New Jersey Supreme Court
analyzed what it means for 2 requestor to “prevail.” According to the Court, the catalyst theory
applies to OPRA actions. Id. at 76. This mcans that for a requestor to receive attorney’s fees
under OPRA, he or she must satisfy a two-part showing, Ibid. First, the requester must
demonstrate “a factual causal nexus between [his] litigation and the relief ultimately achieved.”
Ibid. Second, the requester must show “that the relief ultimately secured by [him] had a basis in
Jaw,” Ibid. This analysis also applics to common law suits. Id. at 79.

Hete, plaintiff is clearly entitled to attorney’s fees. At the outset, there is a factual causal

nexus between plaintiff's litigation and the relief ultimately achieved. Mason, supra, 196 N.J,
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at 76. Without this liti gation, plaintiff would not have received the report from t

he Township.

Moreover, the relief ultimately secured by plaintiff has

report under both OPRA and the common

law right of access. Ibid. Thus, @ﬂ:ﬁndﬁ that
plaintiff js cntitled to reasonable attorney’s feeg,

a basis in Jaw as plaintiff requested the

e,
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