New Jersey Libertarian Party
Open Government Advocacy Project
John Paff, Chairman
P.O. Box 5424
Somerset, NJ 08875-5424
Phone: 732-873-1251 - Fax: 908-325-0129
Email: lpsmc@pobox.com

August 21, 2008
Dave Zipin
Local Finance Board
P.O. Box 803
Trenton, NJ 08625-0803
Dear Mr. Zipin:
I write, both individually and in my capacity as Chairman of the New Jersey
Libertarian Party’s Open Government Advocacy Project. The Project’s goal is to increase
governmental openness and transparency.
As you are aware, I recently filed complaints against the municipal prosecutors in
Sparta Borough and Egg Harbor Township. In a telephone conversation that I had
yesterday with a municipal clerk of a borough in Atlantic County I learned that the she
believed that prosecutors are not required to file FDS forms because they are “part of the
judiciary.” I find that many, if not most, municipal clerks that I speak with are not clear on
whether or not municipal prosecutors are required to file.
There shouldn’t be such uncertainty over this rather straightforward issue. I request
the Local Finance Board to clearly decide the question and to publicly disseminate its
decision so that municipal clerks and prosecutors around New Jersey can be properly
guided.
On the merits of the question, the footnote at the bottom of page 6 of a September
20, 2001 Division of Law opinion letter (attached as Exhibit pages 1 through 7) makes it
reasonably clear that municipal prosecutors, as well as municipal public defenders, are not
exempt from the Local Government Ethics Law.
This, however, is not the end of the inquiry. Not every person who is subject to the
Local Government Ethics Law must file an FDS. Rather, only “local government officers”
must file FDS forms. N.J.S.A. 40A:9-22.6. Therefore, the question is whether a municipal
prosecutor is a “local government officer” as defined by the statute.
The Board has already decided this question in In re Stuart Alterman, Complaint No.
FDS-03-01. In her June 4, 2004 letter (attached as Exhibit pages 8 and 9), Board

Chairwoman Susan Jacobucci wrote “that municipal prosecutors are required to file the
Statement(s).”
Ms. Jacobucci’s statement is consistent with my research on the matter. N.J.S.A.
40A:9-22.3(g) defines the term “local government officer” as
any person whether compensated or not, whether part-time or
full-time: (1) elected to any office of a local government agency; (2)
serving on a local government agency which has the authority to
enact ordinances, approve development applications or grant
zoning variances; (3) who is a member of an independent
municipal, county or regional authority; or (4) who is a
managerial executive or confidential employee of a local
government agency, as defined in section 3 of the "New Jersey
Employer-Employee Relations Act," P.L.1941, c.100 (C.34:13A-3),
but shall not mean any employee of a school district or member of
a school board;
Municipal prosecutors are not elected officials. Prosecutors lack the authority to
enact ordinances, approve development applications or grant variances. And, prosecutors
are not members of an independent municipal, county or regional authority. Finally,
prosecutors do not appear to fit within the definition of “confidential employee” which is
defined as “employees whose functional responsibilities or knowledge in connection with the
issues involved in the collective negotiations process would make their membership in any
appropriate negotiating unit incompatible with their official duties.” N.J.S.A. 34:13A-3g.
Thus, if prosecutors are within the definition of “local government officers,” they
must be “managerial executives” as defined by N.J.S.A. 34:13A-3f. According to that
definition
"Managerial executives" of a public employer means persons who
formulate management policies and practices, and persons who
are charged with the responsibility of directing the effectuation of
such management policies and practices, except that in any school
district this term shall include only the superintendent or other
chief administrator, and the assistant superintendent of the
district.
According to the New Jersey Supreme Court
A person formulates policies when he develops a particular set of
objectives designed to further the mission of [a segment of] the
governmental unit and when he selects a course of action from
among available alternatives. A person directs the effectuation of
policy when he is charged with developing the methods, means,
and extent of reaching a policy objective and thus oversees or
coordinates policy implementation by line supervisors. Whether
or not an employee possesses this level of authority may generally
be determined by focusing on the interplay of three factors: (1) the
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relative position of that employee in his employer's hierarchy; (2)
his functions and responsibilities; and (3) the extent of discretion
he exercises.
New Jersey Turnpike Authority v. American Federation of State,
County and Mun. Employees, Council 73, 150 N.J. 331, 356
(1997).
It seems to me that a municipal prosecutor, who is entrusted to represent the
government’s interests in municipal court and who is empowered, in some cases, to enter
into plea bargains with defendants, ranks fairly high in municipal government and
possesses a substantial amount of discretion. Accordingly, it appears that municipal
prosecutors are “managerial executives” and are thus required to complete and file FDS
forms.
In summary, it appears that the Board has already correctly determined that
municipal prosecutors are required to file annual FDS forms. The problem, apparently, is
that not everyone is aware of Board’s determination in this regard. Would you please let
me know if the Board is willing to disseminate its position on this issue to New Jersey’s
municipal clerks?
Thank you for your attention to this matter.
Sincerely,

John Paff
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