TODD M. FINCHLER, ESQ.
D E C K E R & F I N C H LE R
345 PARSIPPANY ROAD
P.O. BOX 191
PARSIPPANY, N.J. 07054
(973) 884-4030
ATTORNEY FOR PLAINTIFF
FREDRIC KANTER

FREDRIC KANTER,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: MORRIS COUNTY

Plaintiff,
CIVIL ACTION
v.

DOCKET NO.:
MOUNTAIN LAKES BOROUGH COUNCIL,
Defendant,

PLAINTIFF'S TRIAL BRIEF

MRS-L-2388-07

TABLE OF CONTENTS
PAGES
NATURE AND STAGE OF PROCEEDINGS

1

STATEMENT OF FACTS

2

ARGUMENT
I.

THE BOROUGH COUNCIL OF MOUNTAIN LAKES HAS
FAILED TO RELEASE MINUTES OF ITS PUBLIC MEETINGS
IN A TIMELY MANNER IN VIOLATION OF N.J.S.A. 10:4-14.

3-7

II. THE BOROUGH COUNCIL OF MOUNTAIN LAKES HAS
FAILED TO RELEASE MINUTES TO ITS EXECUTIVE SESSION
MEETINGS IN A TIMELY MANNER IN VIOLATION OF
N.J.S.A. 10:4-14.
8-13
III.

THE FIVE-MINUTE RULE FOR PUBLIC COMMENT, AS
APPLIED BY THE BOROUGH COUNCIL,
IS UNCONSTITUTIONAL.

IV.

THE BOROUGH COUNCIL HAS DISCUSSED SUBJECTS IN
EXECUTIVE SESSION, WHICH ARE NOT INCLUDED
AMONGST THE EXCEPTIONS IN N.J.S.A. 10:4-12.

14-18

19-20

V.

THE BOROUGH COUNCIL DOES NOT MAINTAIN REASONABLY
COMPREHENSIBLE MINUTES INASMUCH AS IT DISCUSSED
SUBJECTS IN EXECUTIVE SESSION WHICH APPEARED IN DRAFT
MINUTES AND APPEAR TO HAVE BEEN ELIMINATED IN
SUBSEQUENT RELEASES.
21-22

VI.

COUNT I AND COUNT VI OF THE AMENDED COMPLAINT ARE
WITHDRAWN.
23

CONCLUSION

24

NATURE AND STAGE OF PROCEEDINGS
On August 17, 2007, Plaintiff commenced a Complaint in Lieu of Prerogative Writ based
on Defendant's violation of the Open Public Meetings Act. By way of Pretrial Conference Order
dated November 27, 2007, the Court fixed a schedule for trial briefs, whereby Plaintiff's Trial
Brief is due on January 14, 2008. This is Plaintiff's Trial Brief.
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STATEMENT OF FACTS
Plaintiff would ordinarily submit a separately-numbered statement of facts, so the
Defendant could admit or deny each statement. Nearly all of the exhibits are copies of
Defendant's minutes or legal authorities, the truth of which is likely not in dispute. This action
has been commenced to address the manner in which the Borough Council of Mountain Lakes
conducts its business. Rather than repeat a statement of facts herein, Plaintiff shall recite the
pertinent facts in the separate argument sections.
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ARGUMENT
I. THE BOROUGH COUNCIL OF MOUNTAIN LAKES HAS FAILED TO
RELEASE MINUTES OF ITS PUBLIC MEETINGS IN A TIMELY
MANNER IN VIOLATION OF N.J.S.A. 10:4-14.

Borough Council has repeatedly violated the OPMA by failing to release to the public the
minutes to its public meetings in a timely manner.
A.

Practice of Borough Council of Mountain Lakes

The Borough Council does not release or approve its minutes to regular meetings in a
prompt manner, as defined by the OPMA.
According to the Borough Council's website: "Minutes are not available until they have
been approved by the Borough Council usually at the next Council Meeting two weeks later." (See
Exhibit A.) According to its Answers to Interrogatories, the Borough Council described its release
policy as follows: "Generally, the minutes of Borough Council meetings are available for approval
by the Borough Council at the next subsequent meeting of the Borough Council. This sometimes
varies during the summer when there is one (1) meeting per month or when the Municipal Clerk is
either on vacation or ill. Generally, such minutes are available no later than 30 days after the
meeting. It is the policy of the Borough Council that the minutes must be read and approved by
the Borough Council by resolution before they are deemed official minutes." (See Exhibit B.)
When asked whether it always releases minutes prior to the next scheduled meeting, it answered
in the negative. (See Exhibit B.)
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Based on a review of the regular session minutes from 2007, the Defendant approved
regular session minutes as follows:
January 2

None.

January 22

December 12, 2006
January 2, 2007
February 12 None.
February 27 February 12
January 22
March 12
February 27
April 9
None.
April 23
March 12
April 9
May 14
None.
May 29
April 23
May 14
June 11
None.
June 25
May 29
June 11
July 23
June 25
August 27
July 23
September 10 August 27
September 24 September 10
October 9
September 24
October 22
October 9
November 13 October 22
November 26 None.
December 10 November 13
November 26.
There were six instances in 2007 where the Borough Council did not approve minutes
from the preceding meeting.'

'The approval dates are based on the 2007 minutes posted on the internet. Plaintiff does
not believe the Defendant will dispute the information. In the event the dates of approval are
disputed, Plaintiff will produce copies of all of the minutes.
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B.

Legal Authorities

N.J.S.A. 10:4-14 states, in pertinent part: "Each public body shall keep reasonably
comprehensible minutes of all its meetings showing the time and place, the members present, the
subjects considered, the actions taken, the vote of each member, and any other information
required to be shown in the minutes by law, which shall be promptly available to the public to
the extent that making such matters public shall not be inconsistent with section 7 of this act."
(Emphasis supplied.) Making minutes promptly available serves three important purposes: (1)
enables those attending a meeting to know what occurred at prior meetings; (2) provides all
persons with the opportunity to take action prior to the next meeting; and (3) informs persons who
might be aggrieved by actions of a public body, so they may take timely steps to appeal or respond.
Matawan Regional Teachers Association v. Matawan-Aberdeen Regional Board of Education,
212 N.J. Super 328, 331 (Law Div. 1986).
While the statute does not define the phrase "which shall be promptly available to the
public," other courts have interpreted this portion of the OPMA to require public bodies to
release minutes prior to the next regularly scheduled meeting.
In Matawan, the Court held that, in the context of N.J.S.A. 10:4-14, the phrase "promptly
available" must be determined based on five factors: (1) prior experience in publication of
minutes; (2) subject matter of minutes and its importance to others affected by action; (3)
importance of the subject matter to the general public; (4) intervals at which regular meetings
scheduled; and (5) whether intervals of meetings were so short that the public body could not
reasonably be expected to abide by the OPMA. Matawan, 212 N.J. Super. at 333.
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The Matawan Court concluded that the minutes should be made available within two
weeks after a regularly scheduled meeting because the public body's meetings were held at twoweek intervals.
More recently, the Superior Court has required public bodies to release minutes at a certain
period prior to the next regularly scheduled meeting. In O'Shea v. West Milford Township
Council, Docket No. PAS-L-2229-04 (unreported), the Court required a public body to release
minutes to the public no later than 48 hours prior to the next regular meeting. (See Exhibit
C.) In O'Shea and Paff v. Kearny Board of Education, Docket No. HUD-L-856-07 (unreported),
the Superior Court entered an Order requiring a public body to release its minutes at least three
business days prior to the next scheduled meeting. (See Exhibit D.)
C.

Application and Relief Sought

The public has a right to know what was discussed at a prior regular session meeting
before the next one occurs. In order to give the public a meaningful opportunity to digest the
minutes and determine whether action should be taken, the unapproved minutes should be made
available to the public at least 2-3 business days prior to the next scheduled meeting. Since
Borough Council convenes on a bi-weekly basis, it would have roughly 10 days to generate
unapproved minutes.
As to the approval of the minutes, the Defendant must review and approve the minutes at
the next regularly scheduled meeting.
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Plaintiff seeks an Order compelling Defendant to:
(A)

release its minutes to the public at least 2-3 business days prior to the next

regularly scheduled meeting;
(B)

review and approve its minutes at the following regular meeting; and

(C)

appoint an independent monitor to oversee the Borough Council's

compliance with the OPMA or, in the alternative, require its counsel to furnish compliance
reports to this Court for a period deemed appropriate by the Court.
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II. THE BOROUGH COUNCIL OF MOUNTAIN LAKES HAS FAILED TO
RELEASE MINUTES TO ITS EXECUTIVE SESSION MEETINGS IN A
TIMELY MANNER IN VIOLATION OF N.J.S.A. 10:4-14.

The Borough Council has violated the OPMA by releasing minutes to executive sessions
on a biennial basis.
A.

Practice of Borough Council of Mountain Lakes

The Borough Council of Mountain Lakes does not release its minutes to executive
sessions in a manner contemplated and required by the OPMA. According to its Answers to
Plaintiff's Interrogatories, executive session minutes were released to the public by Borough
Council on September 23, 2002 (covering the years 2000-2002), September 13, 2004 (partially
covering the years 2000-2004), September 12, 2005 (partially covering the years 2004-2005) and
September 24, 2007 (partially covering the years 2002-2007). (See Exhibit B.) Defendant has also
stated that between 2004 and the present, it reviewed executive session minutes for purposes of
release only three times. (See Exhibit B.) The Board's 2007 release of executive session minutes
appeared to be in response to the filing of the instant action, which was served upon the
Defendant's counsel on September 10, 2007. In fact, the subject of releasing executive session
minutes was listed on the executive session agenda of a regularly scheduled meeting on
September 10, 2007. Assuming the executive session agendas are accurate and complete, the last
time the Borough Council reviewed executive session minutes for suitability of release was prior
to September 12, 2005. Thus, the Defendant released executive session minutes in 2002, 2004,
2005 and 2007.
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When the Board votes to enter executive session, it adopts a resolution, but does not
specify a date or time period when the minutes will be released to the public. A sample
resolution is found in the December 10, 2007 minutes:
Resolution 147-07
WHEREAS, the Borough Council of the Borough of Mountain Lakes, County of Morris, State of
New Jersey finds it necessary to discuss matters relating to:
PBA Contract Negotiations
Shared Services Negotiations
Personnel/New Borough Manager
Personnel Matter
WHEREAS, the Borough Council believes it to be in the best interest of the public to discuss
such matters in closed session.
NOW, THEREFORE, BE IT RESOLVED by the Borough Council of the Borough of Mountain
Lakes, that it shall enter Executive Session to discuss only those matters mentioned above; the
results of which will be disclosed when the matters are resolved and upon vote of the Governing
Body to release the minutes.
(See Exhibit E.)
As is evident from the resolution, the public does not know when redacted minutes will be
released, except for "when the matters are resolved and upon a vote...."
B.

Legal Authorities

The Borough Council's procedure concerning the release of executive sessions minutes
runs afoul of the OPMA for a few reasons. First, the resolution it adopts violates N.J.S.A. 10:413.
Second, its biennial release of minutes violates N.J.S.A. 10:4-14.
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1.

Resolution

N.J.S.A. 10:4-13 requires public bodies to adopt a resolution prior to excluding the public
from any meeting. Said resolution must state the general nature of the subject to be discussed
and state, as precisely as possible, the time when and the circumstances under which the
discussion conducted in closed session can be disclosed to the public.
2.

Minutes Promptly Available to Public

This Court - and others - have determined the timeliness of the release of executive
session minutes. In fact, this Court provided extensive commentary on the issue in Kanter v.
Mountain Lakes Board of Education, Docket No. MRS-L-2291-02 (unreported). A copy of the
transcript to the a motion hearing held on July 11, 2003 is attached hereto as Exhibit F.
In Kanter, the Mountain Lakes Board of Education released minutes to its executive
sessions every 6 months to one year. Counsel for Mr. Kanter noted that the Board of Education
released executive session minutes only when Mr. Kanter requested their release, which was
described as the "Kanter Rule." (See Exhibit F at 6.) The Court offered several comments on this
practice and held that public bodies must release executive session minutes much more regularly
and without the need for a citizen to request their release.
The Court questioned why the Board of Education waited until a request to release
executive session minutes:
Why should he have to? That's not his job. The Board had the job
of releasing the minutes to the public. As a matter of fact, in the
resolution that was cited by the plaintiff in his brief it talks about the
fact that it will be released in 30 days unless, unless a future date is
necessary. I mean, you can redact whatever privacy information you
release. I think that's really the one problem the Board has here,
which is the failure to release at all the executive session
minutes.
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(See Exhibit F at 24-25).
This Court also noted, over the objection of the Board's counsel, that the OPMA
does not make a distinction between the release of executive session and regular minutes.
(See Exhibit F at 32). The Court noted:

I mean, shouldn't the Board's obligation to do exactly what
they do with the regular maybe they can't be available on a two
weeks basis because there are privacy considerations and that likely
can be redacted or whatever they need to do. But shouldn't they be
available shouldn't the Board be saying these are
when they move to approve the meeting minutes of the
regular meetings from the previous meeting. And here they are,
members of the public who are here. Shouldn't they be
doing the same thing on a 30-day basis with executive session minutes...
...and redacting what they need to redact?
(See Exhibit F at 32).
The Court held that the Board of Education must make executive session
minutes available to the public on a thirty-day basis based on the Board's own resolution that the
minutes would be released then or sooner. (See Exhibit F at 39).
In addition to the Kanter decision, there are other authorities which should guide the Court
in assessing the Borough Council's conduct. In Payton v. New Jersey Turnpike Authority, 148
N.J. 524, 556 (1997), the Court concluded that N.J.S.A. 10:4-14 requires minutes of executive
session meetings to be made promptly available to the public. As to the complete nondisclosure of
executive session minutes, the Court noted: "...only the unusual case will justify total suppression
of the minutes of a closed session; such a case would require great harm to the public interest
underlying the exception from even minimal disclosure as well as a negligible interest in
disclosure." Id. at 557.
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C.

Application and Relief Sought

The Borough Council of Mountain Lakes regularly violates the OPMA by failing to adopt
adequate resolutions prior to entering executive session and by failing to review and release
executive session minutes in a prompt manner.
Before the Defendant enters executive session, it must adopt a resolution which informs the
public that minutes - even if they are redacted - will be released by a date certain. After the
executive session has concluded, the Borough Council should review its executive session minutes
for release (or partial release) as often as it is supposed to review its minutes to regular meetings.
If this Court had serious concerns about the practice of the Mountain Lakes Board of Education which released executive session minutes every 6 months to one year - then the Defendant's
conduct clearly warrants judicial intervention. Given the modest size of Mountain Lakes, one
might have expected the Borough Council to have been made aware of this Court's 2003 decision
involving the Board of Education through regular channels. Apparently, this did not occur, and
the Borough Council continued to follow the "Kanter Rule" by reviewing and releasing its
executive session minutes only as often as Mr. Kanter requested. As noted in the Certification of
Fredric Kanter, he frequently notified the Borough Council in open session that they must release
executive session minutes more regularly. He also advised Borough Council of this Court's
decision involved the Board of Education.
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Plaintiff seeks an Order compelling Defendant to:
(A)

promulgate an adequate resolution before it enters executive session so the

public knows when minutes will be released;
(B)

release minutes to executive session, with appropriate redactions, on the

same basis that it releases minutes to regular meetings; and
(C)

appoint an independent monitor to oversee the Borough Council's

compliance with the OPMA or, in the alternative, require its counsel to furnish compliance
reports to this Court for a period deemed appropriate by the Court.
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III. THE FIVE-MINUTE RULE FOR PUBLIC COMMENT, AS APPLIED BY
THE BOROUGH COUNCIL, IS UNCONSTITUTIONAL.
The Borough Council has imposed a five-minute limitation for members of the public to
talk during the public comment portions of regular meetings. In its Answers to Plaintiff's
Interrogatories, the Defendant explained the rule and the reasons for its existence. In response to
Interrogatory 15, it stated: "The Borough Council has implemented a policy that permits each
member of the public wishing to speak during the open public comment portion of Borough
Council meetings to speak for five minutes." In response to Interrogatory 16, the rationale for the
rule was stated: "This determination is made by the Borough Council to insure that meeting
participation is fairly accessible to all members of the public wishing to address the Borough
Council during the public comment portion of the Borough Council meeting." Defendant
confirmed that members of the public have requested to speak for more than five minutes. (See
Interrogatory 17.) When asked to identify such members of the public, the Borough Council
named Fredric Kanter only. (See Interrogatory 18.) Defendant further states that, to the best of its
recollection, no member of the public has been permitted to talk for more than five minutes at any
meeting since January 1, 2006. (See Interrogatory 19.) Thus, the Borough Council claims it
imposes a blanket limitation on public speech, regardless of circumstance. (See Exhibit B.)
There is legal authority for the proposition that public bodies may enact rules which
promote order during their meetings. In fact, one court has even endorsed the notion of a fiveminute limitation on public comment. Inganamort v. Ft. Lee, 120 N.J. Super. 286, 294 (Law
Div. 1972). In Inganamort, a municipality enacted an ordinance limiting each speaker to five
minutes at public meetings. Each speaker was given five minutes initially and an additional five
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minutes after all speakers were heard. The Court concluded that there was: "...nothing patently
unreasonable with such limitations. No speaker is alleging discrimination or unwarranted
exceptions to the five-minute rule." Id. at 294.
The issue is not whether the Borough Council should have the authority to regulate the
proceedings at its meetings. Plaintiff is not suggesting that this Court substitute its judgment for
the judgment of the members of the Borough Council as to how

its

meetings are regulated.

Rather, Mr. Kanter believes this Court has the authority to examine the speech limitations imposed
by the Borough Council and, to the extent Borough Council wishes to adopt such limitations,
require the Borough Council to adopt reasonable restrictions on speech.
Mr. Kanter offers three reasons why the five-minute rule, as applied by the Borough
Council, should be modified. First, the Borough Council enforces the five-minute limitation
regardless of whether one or 100 members of the public wish to speak, thereby abridging the free
speech rights of members of the public. Second, the Borough Council strictly enforces the fiveminute rule when Mr. Kanter speaks, yet allows other members of the public to speak beyond five
minutes. Third, Mr. Kanter believes the five-minute rule must yield to common sense in view of
how he has been treated in the Borough of Mountain Lakes. Mr. Kanter was twice arrested in
April 2006 for speaking in excess of five minutes before the Borough Council and the Zoning
Board of Adjustment. The arrests were based on N.J.S.A. 2A:33-8, which prohibits the disruption
of public meetings. After considering the evidence, the Borough Council dismissed the charge
prior to trial. The Zoning Board of Adjustment case proceeded to trial after which the court found
Mr. Kanter not guilty. (See Certification of Fredric Kanter.) Permitting a public body to stifle
public comment - regardless of time concerns - is censorship and does not represent an effort to
maintain order.
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1.

Regulation of Public Meetings

As noted above, public bodies should have the authority to impose reasonable restrictions
on speech to promote order at their meetings. Without such limits, public meetings could
conceivably last several hours or longer, thereby forcing elected officials and other members of the
public to sit through lengthy speeches by audience members. A five-minute limitation on public
comment would be properly applied at a meeting where there are dozens of members of the public
who wish to address a public body. However, where there are only a few members of the public
who wish to address the public body, the speech limitation should yield to common sense.
As noted in the Certification of Fredric Kanter, there have been many occasions where
there were only one or two members of the public who wished to address Borough Council, yet
he was silenced after five minutes. In some of those instances, Mr. Kanter requested Borough
Council to permit him additional time. As Borough Council acknowledges in its discovery
responses, it has steadfastly refused to allow Mr. Kanter to speak for more than five minutes. This
has occurred even during meetings where Mr. Kanter was the only member of the public to
speak. (See Certification of Fredric Kanter.)
While it would be difficult to formulate a precise rule governing public comment at
meetings, common sense would dictate that the concerns which implicate the need for a fiveminute rule would not exist where only one or two members of the public wish to address a public
body. In such instances, a public body should grant members of the public sufficient time to
complete their comments which are relevant to the business of the public body.
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2.

Selective Enforcement of Five-Minute Rule

As noted in the Certification of Fredric Kanter, the Borough Council does not evenly
enforce the five-minute rule. While Mr. Kanter is strictly limited to five minutes - and his speech
is often interrupted with reminders as to time left on the clock - the Borough Council has permitted
others to speak for more than five minutes without interruption. The Borough Council
acknowledges that it has terminated the public comment of only Mr. Kanter. In all of the meetings
he has attended, Mr. Kanter does not recall any instances where the Borough Council has enforced
the five-minute rule against others. Any rule limiting speech should be enforced evenly.
As further proof of the Borough Council's uneven treatment of Mr. Kanter, the Borough
Council took to reading a statement about me prior to the public comment portion of its meetings.
The statement read:
Mr. Kanter has served a written notice of his intent to make a tort claim against the
Borough of Mountain Lakes claiming that the Borough, its employees, and elected
officials are engaged in conduct that he alleges is harassing. On the advice of
counsel any questions directed to us at this meeting by Mr. Kanter will be reviewed by
our legal counsel; and if appropriate, will be responded to in writing. It is our considered
judgment this procedure will minimize disruption and protect the interest of the public.
(See Exhibit G.)
The Borough Council minutes reflect that this statement was read for over one year. For
some unexplained reason, the reading of the statement ended in October 2007, shortly after this
action was commenced.
3.

Use of Five-Minute Rule as Sword

Unfortunately, the Borough Council has used the five-minute rule to have Mr. Kanter
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arrested. In April 2006, the Borough Council initiated a criminal complaint against Mr. Kanter for
allegedly violating N.J.S.A. 2A:33-8, which prohibits the disruption of a public meeting. Mr.
Kanter was forced to engage counsel to defend himself and prepare for trial. On October 26, 2006,
the Borough Council - through the Municipal Prosecutor - notified Mr. Kanter that it did not
believe it would be able to prove guilt beyond a reasonable doubt, and the charge was dismissed.
(See Certification of Fredric Kanter.)
Another public body in Mountain Lakes, the Zoning Board of Adjustment, commenced
its own complaint against Mr. Kanter a few days before the Borough Council's complaint was
initiated. Said complaint was also based on Mr. Kanter's speaking in excess of five minutes.
Unlike the Borough Council complaint, the Zoning Board complaint proceeded to trial before the
Municipal Court of Dover. The Court found Mr. Kanter not guilty. (See Certification of Fredric
Kanter.)
While this Court has no authority to prevent public bodies from using the Criminal Code
to govern its meetings, a public body should not be permitted to use this procedural rule to stifle
public comment. The Borough Council had much less restrictive means of enforcing its fiveminute rule, including a vote to end public comment. Instead, it chose to enforce its rule by
having Mr. Kanter arrested, forced him to defend himself for several months and then decided that
it lacked sufficient evidence to gain a conviction.
Mr. Kanter believes this Court should require any rule limiting free speech to be based on
the need to limit the length of a meeting and be predicated on the number of people who wish to
speak. An unyielding five-minute rule - regardless of circumstance - should not be permitted.
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IV. THE BOROUGH COUNCIL HAS DISCUSSED SUBJECTS IN EXECUTIVE
SESSION, WHICH ARE NOT INCLUDED AMONGST THE EXCEPTIONS
IN N.J.S.A. 10:4-12.

All meetings of public bodies shall be open to the public at all times, except to the extent
the public bodies need to discuss one of nine subjects set forth in N.J.S.A. 10:4-12. On
December 11, 2006, the Borough Council discussed a subject in executive session which should
have been discussed before the public.
According to the minutes to the December 11, 2006 meeting (See Exhibit H.), the
Borough Council adopted a resolution to enter executive session to discuss the following
subjects:
Personnel/Brian Mason
Personnel Reviews
Contract Negotiations Rensselaer Grads
Shared Services Negotiation.
Prior to the executive session, Mr. Kanter sat in meeting room until such time as the
Borough Council voted to enter executive session. Despite the resolution set forth in the minutes
to the December 11, 2006 meeting, Defendant did not state why it was entering executive
session. A newspaper reporter and Mr. Kanter left the meeting room and waited outside in the
corridor adjacent to the meeting room. Borough Council was using a new public address system at
said meeting, so the reporter and Mr. Kanter could easily hear what was being discussed in
executive session. At Borough Council's direction, Officer Piambino stood outside of the meeting
room with the reporter and Mr. Kanter.
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Borough Council discussed the following subjects in executive session, which should
have been discussed before the public:
(A)

litigation which had already been concluded involving Plaintiff;

(B)

Plaintiff's reputation and honesty; and

(C)

the Mayor's discussion that he had his wife file a harassment complaint

against Plaintiff in response to comments by members of the public asking him what he was
going to do about the "Kanter problem." (See Certification of Fredric Kanter.)
The minutes to the December 11, 2006 executive session meeting were produced without
redaction immediately following the filing of this case. (See Exhibit I.) The minutes do not reflect
the improper subjects which were discussed. Mr. Kanter seeks an Order compelling the Borough
Council to prepare new minutes to said meeting, which adequately describe all subjects discussed,
as required by law.
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V. THE BOROUGH COUNCIL DOES NOT MAINTAIN REASONABLY
COMPREHENSIBLE MINUTES INASMUCH AS IT DISCUSSED
SUBJECTS IN EXECUTIVE SESSION WHICH APPEARED IN DRAFT
MINUTES AND APPEAR TO HAVE BEEN ELIMINATED IN
SUBSEQUENT RELEASES.

Mr. Kanter also believes the Board abused its executive session on October 10, 2006, by
editing out of its minutes subjects which were actually discussed in closed session. But for sheer
happenstance, there would be no way for the public to know whether improper subjects were
discussed in executive session or whether subjects were discussed, but not included in the
minutes. Fortunately for the general public, Mr. Kanter was inadvertently given draft,
unredacted, unreleased minutes to the October 10, 2006 executive session. (See Exhibit J.) This
instance leads Mr. Kanter to believe that the Board has a practice of sanitizing its executive session
minutes.
The draft and released versions of the executive session minutes are attached hereto as
Exhibit J. The draft, unreleased minutes show that the Borough Council discussed Mr. Kanter.
Those unreleased minutes contained two separate paragraphs about Mr. Kanter. The recentlyreleased, redacted version of those minutes is so heavily redacted that one cannot determine what
was actually discussed. In the first paragraph, there appears to have been discussion about
previously-concluded cases against Mr. Kanter. Why that first paragraph continues to be
redacted is unclear since those cases have been concluded. It would appear that the redaction
was inappropriate and violative of the OPMA. In addition, the original draft contains two
paragraphs about Mr. Kanter at the bottom of the first page, whereas the released draft appears to
contain only one.
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In order to assure the public that the executive session is not used for improper purposes,
Mr. Kanter requests this Court to require the Borough Council to provide the Court with an
unredacted version of the October 10, 2006 executive session minutes, so the Court can conduct
an in camera review of those minutes to determine if they were sanitized. If they were, then the
minutes were not reasonably comprehensible inasmuch as subjects were discussed, but then
eliminated.
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VI.

COUNT I AND COUNT VI OF THE AMENDED COMPLAINT
ARE WITHDRAWN.

Count I of the Amended Complaint seeks the voidance of actions taken at a July 5, 2007
meeting of the Borough Council based on its failure to advertise the meeting in at least two
newspapers, in contravention of N.J.S.A. 10:4-8(d). Subsequent to the filing of this action,
Defendant convened a second meeting to reintroduce and adopt the same ordinance which was the
subject of the unlawful July 5, 2007 meeting. The second meeting was properly advertised.
Accordingly, Plaintiff's claim has been rendered moot by virtue of Defendant curing the defect
which existed at the time this action was filed.
Count VI of the Amended Complaint seeks an Order compelling Defendant to respond to
Plaintiff's questions. While the Defendant regularly responds to the questions posed by other
members of the public, it has refused to respond to Plaintiff's questions. Even given that disparity,
Plaintiff has not found any legal authority which compels a public body to answer questions of the
general public. Accordingly, Plaintiff withdraws Count VI.
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CONCLUSION
For the foregoing reasons, Plaintiff requests the Court to enter an Order requiring
Defendant to adhere to the requirements of the OPMA and to grant whatever relief the Court
deems necessary to ensure future compliance.

TODD M. FINCHLER, ESQ.
DECKER & FINCHLER
345 PARSIPPANY ROAD
P.O. BOX 191
PARSIPPANY, N.J. 07054
(973) 884-4030
ATTORNEY FOR PLAINTIFF
FREDRIC KANTER
DATED:

January 11, 2008
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EXHIBIT B
B

JOHNSON, MURPHY, HUBNER, McKEON,
WUBBENHORST, BUCCO & APPELT, P.C.
51 Route 23 South
P. 0. Box 70
Riverdale, New Jersey 07457
(973) 835-0100
Attorneys for Defendant, Borough of Mountain Lakes
(improperly pleaded as Mountain Lakes Borough Council)
: SUPERIOR COURT OF NEW JERSEY
: LAW DIVISION: MORRIS COUNTY :
DOCKET NO. MRS-L-2388-07

FREDRIC KANTER,
Plaintiff,

Civil Action
VS.

MOUNTAIN LAKES BOROUGH
COUNCIL,

ANSWERS TO PLAINTIFF'S
INTERROGATORIES

Defendant.
TO: TODD M. F1NCHLER, ESQUIRE
Decker & Finchler
345 Parsippany Road
P.O. Box 191
Parsippany, New Jersey 07054
SIR:
Pursuant to the Rules of Court, Defendant, Borough of Mountain Lakes (hereinafter referred
to as "Borough"), responds to the Interrogatories of Plaintiff, Fredric Kanter (hereinafter referred to
as "Kanter"), as follows:
Defendant makes the following general objections to Plaintiff's Interrogatories, which are
hereby incorporated by reference in Defendant's responses to each request. Each of the responses set

forth below, which Defendant expressly reserves the right to amend or supplement, are submitted
subject to and without waiver of these general objections.
1.

Defendant objects to each interrogatory or document request insofar as it seeks

information subject to the attorney-client, work product or other privilege.
2.

Defendant objects to each interrogatory or document request insofar as it seeks

information which is confidential and proprietary.
3.

Defendant objects to each interrogatory or document request insofar as it is vague

ambiguous, overly broad and unduly burdensome.
4.

Defendant objects to each interrogatory which requests information not within the

possession of Defendant, its agents, servants, or employees.
5.

Defendant objects to each interrogatory which requires the production of documents

and records too voluminous to append hereto, and said documents and records which are properly
within the purview of the document discovery requests will be made available in accordance with
the Rules of Court or inspection and copying.
6.

Defendant objects to each interrogatory which requests the recitation of facts or

opinion which will be contained within Defendant's expert reports and back-up material which will
be provided to Plaintiff or made available for inspection and copying.
7.

Defendant objects to each interrogatory or document request insofar as it is not

reasonably calculated to lead to the discovery of admissible evidence and is not relevant to the subject
matter of this action.
8.
as to time.

Defendant objects to each interrogatory or document request insofar as it is unlimited

9.

Defendant objects to each interrogatory or document request to the extent it seeks the

production of information not within Defendant's possession, custody or control.
10.

Defendant objects to each interrogatory or document request to the extent it seeks

information which is within the knowledge and possession of Defendants or which may be more
readily available from a more convenient, less burdensome and less expensive source.
11.

Defendant objects to each interrogatory or document request to the extent it seeks

information which is outside the scope of permissible discovery pursuant to the Rules Governing the
Courts of the State of New Jersey.
12.

Defendant objects to each interrogatory or document request insofar as it attempts to

elicit protected information subject to the attorney-client privilege or any other applicable privilege;
the attorney work product doctrine, including documents containing the impressions, conclusions,
opinions, legal research or theories of the attorneys of Defendant, or materials prepared in
anticipation of litigation.
13.

Defendant objects to each interrogatory or document request to the extent it is vague,

ambiguous and imprecise in that a particular term or phrase is undefined and subject to varying
interpretations.
14.

Defendant objects to the definition set forth in the interrogatories to the extent that

such definitions are overly broad and are nonspecific to the extent that they exceed the limitations
from the Rules of Court pertaining to discovery.
15.

Any statement in these answers that documents will be produced and any objection

to a particular interrogatory should not be deemed to be an indication that such documents exist.
16.

Any and all responses tendered herein are made without waiver of, and with

preservation of any and all questions as to the competency, relevancy, privilege, admissibility of
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the responses tendered and the interrogatories responded to and the Defendant reserves the right to
object to the use of the responses tendered herein, or to the documents produced hereunder, on any
ground in any proceeding or action, including the trial of this action. Furthermore, the Defendant
reserves the right to at any time revise, correct, add to, supplement, or clarify any of the responses
contained herein.
17.

Insofar as any of the foregoing objections or any of the specific objections which

follow apply to each of the interrogatories, that interrogatory or document request is improper.

RELEASE OF EXECUTIVE SESSION MINUTES
1

Describe your policy concerning the release of minutes to executive sessions to the

public.
ANSWER: The Borough Council's policy concerning release of executive session minutes
to the public is to once annually review such executive session minutes for the appropriateness of
release and/or redaction of portions of the minutes prior to release. Based on practice, executive
session minutes are first reviewed by the Borough Clerk and Borough Manager for
recommendation of release and/or redaction, and such minutes are then sent to Borough Attorney
for o p i ni on on a pp r o pr i a t e n es s fo r r e l e as e a nd / o r r e da c t i o n. E xe c u t i ve s e s s i on mi n ut es
recommended for release and/or redaction are then presented to the Borough Council for approval
of release and/or redaction by resolution in open session.
2.

Set forth the dates you have released minutes of executive sessions to the public

since 2000.
ANSWER: Executive session minutes were released to the public by Borough Council
resolution on September 23, 2002, which resolution covered executive session minutes pertaining
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to the years 2000, 2001 and 2002; September 13, 2004, which resolution covered executive session
minutes pertaining to the years 2000 through 2004 and previously redacted materials appropriate
for release; September 12, 2005, which resolution covered executive session minutes pertaining to
the years 2004 through 2005 and previously redacted materials appropriate for release; September
24, 2007, which resolution covered executive session minutes pertaining to the years 2002 through
2007 and previously redacted materials appropriate for release.
3.

Between 2004 and the present, how often did you review minutes of executive

sessions to determine suitability for release to the public?
ANSWER: Three times.
4.

Between 2004 and the present, list the dates on which you review minutes to

executive session to determine their suitability for release to the public.
ANSWER: Please see answer to Interrogatory 2 above.
5.

With respect to the execution session minutes released pursuant to Resolution 10807

on September 24, 2007, set forth the reasons that the subjects contained therein were not
released earlier.
ANSWER: Defendant assert s general objecti ons 1, 2 and 3. Without waiver of said
objections, as per the afore-stated policy, minutes of executive sessions are reviewed only at certain
times annually. As no specific subjects are stated in the interrogatory question, and no subject is
specifically stated within Resolution 108-07, no reason can be submitted at this time.
JULY 5, 2007, MEETING

6.

Set forth the newspapers to which you sent notice of the July 5, 2007, meeting.

ANSWER: Notice was sent to the Daily Record of Morris County.

7.

Was notice of the July 5, 2007, meeting posted in the municipal building prior to

the meeting?
ANSWER: As per practice of the Municipal Clerk, notices are generally posted on the
bulletin board within the entrance to municipal building, at least forty-eight hours prior to a
meeting. However, the Municipal Clerk is unable to specifically recall with any degree of certainty
when notice of the July 5, 2007, meeting was posted or removed.
8.

If the answer to Interrogatory 7 is in the affirmative, set forth:
(A)

the name of the person who posted the notice;

(B)

the date the notice was posted;

(C)

the date the notice was removed;

(D)

the location where the notice was posted.

ANSWER: See answer to Interrogatory 7 above.
9.

What time did the July 5, 2007, meeting commence?

ANSWER: 6:30 p.m.

10.

What actions did you take on July 5, 2007, with respect to Ordinance 14-07? ANSWER:

Ordinance 14-07 was placed on agenda for second reading, opened for public hearing, and
voted upon in the normal course. Ordinance 14-07 was adopted on July 5, 2007.
11.

After July 5, 2007, did you take any further action with respect to Ordinance 14-07?

ANSWER: No.
12.

If the answer to Interrogatory 11 is in the affirmative, set forth:
(A)

the date(s) action was taken;

(B)

what action was taken;

(C)

why such action(s) was taken.
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ANSWER: See answer to Interrogatory 11 above.
RELEASE OF MINUTES TO BOROUGH COUNCIL MEETING
13.

Describe your policy concerning the release of minutes to Borough Council

meetings.
ANSWER: Generally, minutes of Borough Council meetings are available for approval by
the Borough Council at the next subsequent meeting of the Borough Council. This sometimes
varies during the summer when there is one (1) meeting per month or when the Municipal Clerk is
either on vacation or ill. Generally, such minutes are available no later than 30 days after the
meeting. It is the policy of the Borough Council that the minutes must be read and approved by the
Borough Council by resolution before they are deemed official minutes.
14.

Do you always release minutes to Borough Council meetings prior to the next

regular scheduled meeting:
ANSWER: No.
FIVE-MINUTE RULE
15.

Do you have a rule which li mits each member of the publi c to speak for five

minutes at meeting?
ANSWER: The Borough Council has implemented a policy that permits each member of
the public wishing to speak during the open public comment portion of Borough Council meetings to
speak for five minutes.
16.

Describe the reason(s) why the five-minute rule exists.

ANSWER: This determination is made by the Borough Council to insure that meeting
participation is fairly accessible to all members of the public wishing to address the Borough
Council during the public comment portion of the Borough Council meeting.
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17.

Since January 1, 2006, have any members of the public asked to speak for longer than

five minutes?
ANSWER: During the public comment portion of the Borough Council meetings,
members of the public have asked to speak longer than five minutes.
18.

If the answer to Interrogatory 17 is in the affirmative, set forth:
(A)

the name(s) of the members of the public;

(B)

how they were permitted to speak on said occasion;

(C)

whether other members of the public spoke after said person.

ANSWER:
A.

Fredric Kanter.

B.

Limited to five minutes.

C.

To the best knowledge and recollection, other members of public have
spoken, but all speakers have been limited to five minutes of comment
during the public comment portion of Borough Council meetings.

19.

Since January 1, 2006, have you permitted any members of the public to speak for longer than

five minutes?
ANSWER: To best of knowledge and recollection, no member of the public has been
permitted to comment during the open public comment portion of Borough Council meetings for
greater than five minutes at anytime after January 1, 2006.
20.

If the answer to Interrogatory 19 is in the affirmative, set forth:
(A)

the name(s) of the members of the public;

(B)

how long they were permitted to speak;

(C)

why they were permitted to exceed the five-minute rule.

ANSWER: See answer to Interrogatory 19 above.
REFUSAL TO RESPOND TO FRED KANTER

21.

Explain why you refuse to respond to questions posed by Plaintiff during meetings.

ANSWER: Defendant asserts general objections 1, 2 and 12. Without waiver of said
objections, such refusal is the prerogative of the Borough Council. Further, on advice of counsel
upon the filing of a Notice of Tort Claim by Plaintiff, the Borough Council was advised not to
respond to Mr. Kanter during meetings, but respond to questions via written request.
22.

Since September 1, 2006, list the dates when you have responded to Plaintiff, in

writing, in response to a question posed by Plaintiff during a meeting.
ANSWER: November 20, 2006.
23.

Has Plaintiff filed suit against you pursuant to the Notice of Claim served upon you in

September 2006?
ANSWER: No.
24.

List the names of the members of the public to whom you will not respond during

Borough Council meetings.
ANSWER: The Borough Council does not treat the open public comment portion of
Borough Council meetings as a question and answer period, but rather treats that portion as the
public's opportunity to comment.
EXECUTIVE SESSION MINUTES

25.

Under what OPMA exception did you enter executive session to discuss Fred

Kanter on September 25, 2006?
ANSWER: Potential litigation.
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PHOTOCOPY POLICY
26.

Set forth your policy concerning monetary charges to members of the public for

photocopies of minutes to Borough Council Meetings.
ANSWER: Policy is as set forth in the Borough's fee ordinance and in compliance with
State statutory limitations.

CERTIFICATION

I certify that in responding to the foregoing Interrogatories, I have furnished all information
available to me and to my agents, employees and attorneys. I certify that the foregoing statements
made by me are true. I am aware that if any of the foregoing statements made by me are willfully false,
I am subject to punishment.
34c _____________________________________
kWxxAkktkammettAxiagmx
Dated:
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MR. FINCHLER: Basically this action was
filed under the Open Public Meetings Act because my
client believed that the Mountain Lakes Board of
Education has not been complying with its requirements
as a public body.
My client has set forth a very, very simple
approach for summary judgement. The minutes, which
were prepared by the Board, we accept everything in
them as true. The testimony of the Defense witnesses,
we also accept as true. For purposes of our motion all
reasonable inferences from those documents should be in
favor of the defendant. And even if you accept those
facts and inferences in a light most favorable to the
non-moving party we still believe as a matter of law
this Court should find numerous violations of the Open
Public Meetings Act.
THE COURT: Let's talk about those because
there are some, you know, exchange of briefs in terms
of the relief being sought here in matters that
plaintiff maybe now recognizing that being time barred.
Why don't we go through and talk about -- and you know
what? You can have a seat, Mr. -- (Indiscernible) take
us awhile to go through all of this.
And talk about what remains here and, and
exactly what the plaintiff is seeking in that regard,
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which as I understand it now, the relief that you're
seeking is injunctive relief with (Indiscernible).
MR. FINCHLER: The relief -- that's correct.
However, the relief that any OPMA plaintiff seeks is
that which the Court finds necessary to remediate
violations. That meaning that all a plaintiff can do
is make a suggestion. The Court can't be bound by it.
It is -THE COURT: No, I understand that. -MR. FINCHLER: -- the Court's province to
determine -THE COURT: -- Your suggestion then is that
MR. FINCHLER: Is, is, is a monitor for the
purposes of determining if there are violations and to
correct them in the future to make sure that the Board
comports itself in a manner with the OPMA strictly
adhering to its requirements. That's right.
THE COURT: Okay. Now let's go through each
of your arguments. As I understand it, what you're
saying -- one of your arguments is that the resolutions
when the Board goes into executive sessions are not
adequate. And you cite a June 24, 2002 resolution in,
in the brief and you basically say that the
(Indiscernible) statutory exemptions and they're not
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laying out enough information -MR. FINCHLER: That -- it's based on a Law
Division from 1995, the State College local decision
where -THE COURT: Yes.
MR. FINCHLER: -- the Court specifically said
you can't simply repeat the statutory exceptions. You
have to provide some information. For instance, a
resolution will not say we're going in to discuss
litigation, period. It should be litigation, A versus
B, so at least the general public has some general
understanding as to what is being discussed without
interfering at all with the public body's right to
discuss such matters in private inside or outside the
presence of counsel.
THE COURT: And then you're indicating that
the minutes in many instances are not comprehensible.
And most importantly, what you're saying to the Court
is that the minutes of the executive session have not
been timely released. As a matter of fact it's been
egregious in terms of -- your argument is that it's
egregious in terms of the fact that they don't release
these minutes until a year later or six months later.
And I believe you cite specific instances in that
regard with respect to when minutes were released that
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date back to over a year ago.
MR. FINCHLER: Your Honor is correct.
However, we, we believe that the comprehensibility of
the minutes is an important issue inasmuch as it is the
all -- one and only source for the general public to
understand, even in a general sense without sacrificing
privacy or confidentiality issues, to understand what
was discussed behind closed doors. That's the whole
purpose of the Sunshine Law, is to enable the general
public to understand, even in a general sense without
mentioning names or, or privileged communications with
counsel or about litigation or about the purpose of
real property. So we think the comprehensibility of
the minutes is lacking.
And as far as the minutes being promptly
available, there was a period of two years where the
general public had to wait. And in fact I think both
parties are agreeing that these minutes have been
released on a -- according to a Kanter rule. Whenever
Fred Kanter requests their release -THE COURT: Right.
MR. FINCHLER: -- that, that's when they're
released, and that's not the standard. The OPMA says
you have to release -- they have to be promptly made
available not just upon request.
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THE COURT: Right. And you actually cite to
the fact that on July 17th of 2002 there was -- minutes
were released from July 10th of 2000 to June 24th 2001.
So basically saying is a year later when those minutes
were released and it was done on, on the behest of Mr.
Kanter.
MR. FINCHLER: As much as two years if you
back to the earlier portion, the June 2000 -- June 10th
2000, the earlier point in time, people had to wait two
years to get those records. If Mr. Kanter hadn't asked
they may not be available right now.
THE COURT: And then you bring up adequate
notice with respect to publication in two papers and 48
hours in advance, correct?
MR. FINCHLER: That's correct, Judge.
THE COURT: You actually cite the instances
that have occurred subsequent to the filing of this
complaint.
MR. FINCHLER: By way of example, that's
right, Your Honor.
THE COURT: Right. So are those the areas
that we're talking about here or am I missing
something?
MR. FINCHLER: Your Honor has not missed a
thing. Your Honor has lifted my notes right out of the
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pages.
THE COURT: Okay. And in terms of the time
bar arguments, what you're saying to the Court is well
first of all, we're not time barred on the June 24, '02
resolution cited because we filed our complaint within
45 days. And on the adequate notice, it's continuing,
so you're not time barred in that respect. And of
course, you didn't -- and the 45 days is when, when the
public receives the information. And with respect to
the minutes, they weren't received until just recently.
MR. FINCHLER: Yes, Your Honor.
THE COURT: Okay. And what you're also
saying to me is all you have to do is look at these
documents and you can see that there wasn't compliance
in terms of what the minutes say in terms of being
comprehensible in terms of the adequacy of the
resolution. And certainly the untimeliness of the
release of the executive session minutes speak for
themselves.
MR. FINCHLER: That's exactly right, and
that's further reason why we never requested written
discovery of the other side, because we have the
minutes. The minutes speak for themselves and they're
being refute as to what they are. It's a stipulated
point of evidence as to what they are. And the law is
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Summation
9
what the law is. And we just believe that the Court
can apply the Court to as to the minutes to determine
if they're in violation.
THE COURT: Thank you. I'm going to come
back to you and, of course, give you an opportunity to
speak further. Is there something else you wanted to
address to the Court?
MR. FINCHLER: Your Honor, this may be a
little bit unorthodox. My client is here, Mr. Kanter.
He has asked for a minute to address the Court. I'm
not sure if counsel is going to object to that, but he,
he kind of wants to let the Court know why he has
brought this action.
THE COURT: Okay. Well let me hear from -there may be objection, but let me hear from the
Defense, and then I'll come back to you and we'll ask
about Mr. Kanter speaking at that time.
MR. JOHNSTON: Thank you, Your Honor. This
is not an academic exercise. A lawsuit has been
brought. And in every lawsuit you have allegations and
you have a request for relief. In fact the rules of
court -- it's so well settled that you don't even need
a case for this proposition, but it is in the court
rule. And it's rule 4:5-2. And that rules says that
when you bring a lawsuit you have to specify what you

Summation
1
2

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

want. And -THE COURT: But h a v e n ' t t h e y done t h a t ?

MR. JOHNSTON: They have done that,
precisely, Your Honor. And they did that in the second
amended complaint -THE COURT: Right.
MR. JOHNSTON: -- and asked for three things.
Number one, to void Board actions that were done
without complying with the act. Number two was to
impose penalties on the Board of Education. And number
three was to recover attorney's fees. That's all they
sought -THE COURT: Or any other -MR. JOHNSTON: -- in the second amended
complaint.
THE COURT: Or any other relief.
MR. JOHNSTON: It -- in the third request for
attorney's fees, with that sentence there's the throw
away language, "and any other relief the Court deems
just and reasonable". That language does not give a
plaintiff, Mr. Kanter or any plaintiff, a right to
disregard the court rules specifying that you need to
ask for a specific demand for relief. If that was the
case then that rule would have no meaning. -THE COURT: Well let me ask you --
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MR. JOHNSTON: -- All you would have to do -THE COURT: -- about that in the context of
the Sunshine Law. And after all we're dealing with the
Sunshine Law here. And in their, in their paragraphs
with respect to laying out the amended complaint they
lay out all of what they say was improper by the Board,
vis a vie, their allegations, okay? So you're
certainly on notice as to all of that. And then in
their relief they first ask for all of the other forms
of relief -- because there's about four basic forms of
relief under, under the Sunshine Law. And they use the
catchall at the end, "any other relief". So yes, they
don't specifically say injunctive relief, but isn't it
really covered in the -- how are you prejudiced in any
way?
MR. JOHNSTON: The, the requirement that they
specify the type of relief -- it, it just -- it makes
-- it's just a matter of -- first of all, in the rules
of court it's required. But second of all, you need to
know as a defendant in a matter what the case is about.
THE COURT: Right.
MR. JOHNSTON: -- If you're defending a case
and you know that you have potential exposure for
avoidance of Board actions, --
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THE COURT: Yeah.
MR. JOHNSTON: -- all right, so you're going
to make certain decisions in the course of discovery,
in the course of litigating with that in mind. And the
same is true if there's a request for monetary
penalties and there's a request for attorney's fees.
The request for a court monitor -- aside from
the fact -- and I haven't had a chance to discuss the
merits or the lack thereof with plaintiff's claims.
I'm just speaking to the request for relief. That
comes at a time where plaintiff's ship, in a sense, is
sinking. It's underwater. And now conceding that the
request for relief that they sought initially cannot be
granted as a matter of, of the facts and the record and
as a matter of law, now they come up with a catchall,
well we're also looking for a court monitor.
In the OPMA there's a specific section of the
act. It's a specific statute, -THE COURT: Right.
MR. JOHNSTON: -- which calls for injunctive
relief.
THE COURT: Yeah.
MR. JOHNSTON: Plaintiff sought specific
relief under the OPMA. He did not seek relief under
that statute. And certainly when bringing a lawsuit
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defendant does not have unfettered discretion in
changing the rules as you go along, depending on how
the case is going.
THE COURT: I understand your argument on
that point.
MR. JOHNSTON: Okay. Would you like me to
address -THE COURT: Yes.
MR. JOHNSTON: -- the other matters?
THE COURT: Yeah, address the other matters.
MR. JOHNSTON: As to the allegations, in
every lawsuit, again, there are allegations. How do
you find out what the allegations are? You look at the
complaint.
Plaintiff filed a complaint in July of 2002.
In or about the early part of August the Board's
counsel sent a letter to plaintiff's counsel under the
rule on prosecuting frivolous claims and said you're
hereby on notice -THE COURT: You can sit down if you want.
It's -MR. JOHNSTON: Sure. You're hereby on notice
that you have 28 days to withdraw your untimely claims.
Otherwise the Board will reserve its right to seek
sanctions.
1
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Soon thereafter plaintiff's counsel sent a
letter to the Board's counsel and acknowledged the
untimeliness of two of the claims. And that is the
claims relating -THE COURT: You need to shut that off.
MR. KANTER: Sorry, Your Honor.
THE COURT: Okay.
MR. JOHNSTON: And that is the claims
relating to the resolutions passed in public during the
meeting and secondly, the claims relating to
publication of, of notices of, of the meetings.
And that -- the letter that was sent from
Board counsel was met with an August 7th letter that's
in my supplemental certification from plaintiff's
counsel, which as to the 45-day limit, plaintiff's
counsels states, "This is a point which can hardly be
disputed given the clear language of the statute. This
is the first page of exhibit four of my supplemental
certification, Your Honor.
THE COURT: Right.
MR. JOHNSTON: The last paragraph, "It is my
client's intention of having the Superior Court address
your client's conduct. Enclosed are executive session
... the last sentence in that paragraph, "My client's
challenge to those minutes is timely since the suit was
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filed within 45 minutes (sic) of their release." And
the next page, in the middle part of the paragraph, "I
have prepared a second amended complaint, which refers
only to claimed violations of the OPMA during closed
sessions, so as to avoid the concerns you have
expressed."
In my supplemental certification there's the
original complaint. And lo and behold, in the original
complaint there are allegations about passing
resolutions before going private and about publication
of the media notices.
And so plaintiff filed an amended complaint
and the a second amended complaint and took out those
allegations. The Board withdrew its threat of pursuing
frivolous sanctions. And discovery ensued. Discovery
ended April 8th. And on March 23rd summary judgement
motions were filed. There were no requests for
amendment of the complaint. -THE COURT: Right.
MR. JOHNSTON: -- But lo and behold, the very
claims that plaintiff voluntarily withdrew to avoid a
threat of frivolous sanctions was somehow pulled out of
the back pocket and revived in a summary judgement
motion.
THE COURT: You mean the adequate notice.

15

Summation
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

16

MR. JOHNSTON: The adequate notice and as to
the resolution being passed before going into private.
And, and also -THE COURT: You mean the adequacy of the
resolution?
MR. JOHNSTON: Yes, of the resolution being
passed in public before going into private session. I
mean, that just -- if that doesn't circumvent our rules
of court on frivolous claims I don't know what does.
Here you're put on notice. You take some remedial
measure. You acknowledge okay, well perhaps my
complaint was not firm. You make some changes. And
then at the time of summary judgement after you
litigate the matter somehow you pull up these claims
again. I mean, that -- it's just -- it defies
fairness.
THE COURT: Let's focus on the minutes and
the timeliness of the minutes.
MR. JOHNSTON: Okay. As to the minutes, the
question of the second amended complaint, the
allegations there, as Your Honor noted, was the minutes
are not kept in a reasonable, comprehensible manner.
Okay. So the next question is all right, so what is a
reasonable, comprehensible manner. Where, where do you
look for that? And there's not a lot of law out there
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and there's no law on maintaining minutes through
executive sessions. But there is some law on
maintaining minutes in the public sessions, and that's
in the Libiscim (phonetic) matter of the decision by
the Appellate Division and it's dated 1993.
They held that the minutes did not -THE COURT: (Indiscernible) -- I'm sorry.
Back up for me for a minute and repeat that again, what
you just said to me.
MR. JOHNSTON: There's not -THE COURT: There's no law -- go ahead.
MR. JOHNSTON: There's no law on the
maintaining of minutes through executive sessions. No
law was cited by the plaintiff and no law was found by
the defendant.
There is law on maintaining minutes to public
meetings, -THE COURT: Right.
MR. JOHNSTON: -- the public sessions. And
that's in the Libiscim matter. In that matter the
Appellate Division held that word for word recitation
of what goes on is not required. And that what the
minute simply need to say is what took place and the
action taken.
When reviewing the minutes -- and again, Your
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Honor, it's hard from the Board's point of view to
defend this motion based on the fact that no specific
facts have been put before Your Honor. I mean, to ask
Your Honor to use your time to look through all the
minutes and then to kind of do the work on behalf of
plaintiff is unreasonable.
But let's take one set of minutes in the
complaint, and that's -- in my moving brief it's the
minutes for the September 18th meeting, and it's on
page 11. And this is just an example of, of minutes to
executive sessions.
The statute requires -- the act requires that
minutes state the time and place of the meeting, the
members present, the subjects considered and the
actions taken, if any, and the vote of members, if any.
There is no specific statute on what's required of
executive sessions minutes.
Here, in terms of the time and place, on the
September 18th -THE COURT: Which brief are you referring to
MR. JOHNSTON: This is my moving brief. It's
dated May 23.
THE COURT: Yes, I have that in front of me.
Which page are you --
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MR. JOHNSTON: Page 11.
THE COURT: Oh, page 11. I thought you said
page six. Okay, sorry.
MR. JOHNSTON: Sorry.
THE COURT: Okay, go ahead.
MR. JOHNSTON: Okay. And in terms of
complying with NJSA 10:4-14 in terms of the time and
place, the minutes specify that. The minutes specify
the time. In fact they specify the time in which the
executive session concluded. They specify the
particular members present. And when one of the
members, the Boonton Township representative -- no, I'm
sorry. When the discussion of the superintendent was
discussed by the Board the minutes even reflect that
the superintendent and the business administrator left
the room.
The -- item A, athletic field use and
potential land acquisition development, well if you
look to Libiscim we ask does that statement say what
took place, a discussion on that topic? Yes, it does.
That is what took place. Land acquisition -THE COURT: Does it say what final action was
taken?
MR. JOHNSTON: The, the record revealed, Your
Honor, and this is undisputed, that no action was taken
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in executive session. So there's no actions to void
that occurred in executive session. All actions were
taken in public. And as to land acquisition
development, that is a statutory exemption under the
act.
Parental request for the children to remain
in Mountain Lakes, well that is a privileged type of
communication under the federal and state school laws
and student privacy protections.
And so beyond -THE COURT: How about a zero tolerance
incident involving the Lake -MR. JOHNSTON: Yes, and the record revealed
that that related to student discipline. And that -THE COURT: But it doesn't say -- see, that's
their point. The point is why shouldn't there be
something in the minutes that is more than just a
cursory statement that somehow explains -- noting
privacy interests, but somehow explains what is being
said, and isn't there case law in that regard.
MR. JOHNSTON: Certainly plaintiffs has not
produced case law in that regard. And there is no case
law out there. -THE COURT: That, that -- doesn't the Matawan
(phonetic) case, talks about how, how the minutes
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should be -- what should be in the minutes -MR. JOHNSTON: Exactly. -THE COURT: -- that's (Indiscernible).
MR. JOHNSTON: -- And they said that the
minutes need to discuss the subjects that -- the
minutes need to discuss (Indiscernible) subjects
discussed. And that's what occurs here.
THE COURT: Well it says a little bit more
than that, doesn't it, I mean, in terms of what -- you
don't have to be detailed. I mean, they say you don't
have to be detailed. And I recognize that. After all,
these are minutes of the Board of Education. But I
think that the main premise of this complaint on behalf
of the plaintiff is if you say, as your (Indiscernible)
incident regarding a Lake (Indiscernible) student,
there -- no one knows what that means.
MR. JOHNSTON: Well there's -- well certainly
there's no law out there that requires that if someone
reads the minutes they know precisely what -THE COURT: No, I understand that. -MR. JOHNSTON: -- occurred -THE COURT: Yeah, but you got to have -- it's
got to have some -- in other words, there's got to be
some explanation, doesn't there, about exactly what,
what is being stated in terms of, in terms of
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explaining the minutes, at least some kind of
indication as to what is meant by the minutes rather
than just a zero tolerance incident?
MR. JOHNSTON: Well zero tolerance, that
invokes student discipline. And the record reveals in
the deposition of the board president that the Mountain
Lakes community is such that it's a fine line the board
members have to draw. How specific can you be without
violating the student's privacy protections, privacy
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THE COURT: I guess -MR. JOHNSTON: -- Sitting here now playing
Monday morning quarterback, looking at it and having to
decide well what, what occurred here, what information.
Well yeah, but you know, information to one person may
be sufficient and to another person it may not be
sufficient. But in terms of having to discuss the
subject matters, having to specify the subject matters
discussed, it does that. And it does that right here.
There's no suggestion that improper actions
occurred in executive. The, the Board -- this is our
position -- the Board is required to discuss the
subjects discussed. That's what this does. And, and
to conclude that well more is needed -- plaintiff has
the burden to show that there is factual support in the
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record to demonstrate that, that one of these
conversations were held in private that should not have
been held in private, or that there's some law that
requires more, and there is none as to the reasonable,
comprehensive understanding of the minutes.
As to the allegation that the minutes were
not made promptly available, of course, plaintiff did
not mention that the minutes to the regular board
meetings are made available -THE COURT: Yeah, (Indiscernible) -MR. JOHNSTON: -- routinely, every two weeks.
Executive session minutes, that's a different story.
There's actually no law out there that says when you
have to release minutes to executive sessions.
Nonetheless, the Board has released those minutes.
They did it after reviewing the propriety of releasing
information in those minutes. And plaintiff cannot
recall -THE COURT: But you -- do you -- are you
arguing to me that a year or two years later is
appropriate to release the -MR. JOHNSTON: Certainly not, but to that
extent plaintiff sat on his rights to bring any kind of
a challenge. We have a 45-day limitations rule under
the, under the act. If he felt that executive session
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minutes should have been released sooner then he should
have brought an action. He's barred from challenging
the minutes of the board meetings that occurred -THE COURT: Well is he barred? I mean, -MR. JOHNSTON: -- in July 2000 -THE COURT: -- he's not barred because it's
45 minutes after -- 45 days after the minutes are
released to the public. -MR. JOHNSTON: The, the -THE COURT: -- I mean, that's what the,
that's the statute says, so that's kind of circuitous
argument, isn't it? I mean, he goes and says that
there's no minutes. You finally release the minutes.
And then after he gets the minutes, within 45 days he
files a lawsuit.
MR. JOHNSTON: But he didn't ask, he didn't
ask for the minutes. And -THE COURT: Why should he have to? That's
not his job. The Board had the job of releasing the
minutes to the public. As a matter of fact, in the
resolution that was cited by the plaintiff in his brief
it talks about the fact that it will be released in 30
days unless, unless a future date is necessary. I
mean, you can redact whatever privacy information you
release. I, I think that that's really the one problem

Summation
25
that the Board has here, which is the failure to
release at all the executive session minutes.
MR. JOHNSTON: Well compliance with the Open
Public Meetings Act, any borough administrator or
school board administrator will tell you is a challenge
and task. Here, remarkably, our position is Mountain
Lakes certainly has complied with the requirements.
Let's not look at what the intent of the law is in a
vacuum. The record revealed that no one has ever
requested these minutes. One person requested these
minutes, and that's Mr. Kanter. Upon that request the
minutes were made available. Mr. Kanter has no
r e c o l l e c t i o n , although he received the minutes in July
of 2002, he has no recollection of when he requested
the minutes.
But to say that they should have been made
available, I mean, this is a theoretical exercise. No
one, no one asked for them. Mr. Kanter didn't ask for
them. But when he did ask for them they were made
available. But Mr. Kanter can't remember when he did
ask for them.
And, and so all this time goes by. No one is
asking for the executive session minutes. And they -there's no evidence to suggest that they weren't
maintained. And Mr. Kanter asks for them and says ah-
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ha, you didn't release the ones to the meetings in
2000. Say, I got you on this one. And that's not,
that's not what the Sunshine Law is supposed to do.
In terms of -- Your Honor, I don't know if
you want me to address the allegations as to the, the
merit of the allegations concerning the public
resolutions before going into private. It's our -certainly our position that that contention of
plaintiff is completely meritless. First of all, it's
time barred. And the -- for any board meeting that
occurred before May 28th, it's time barred. And I don't
think that plaintiff is prepared to argue that
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Instead plaintiff -- well we have to infer
facts plaintiff are relying on. But in the brief of
plaintiffs he cites a meeting which occurred on June
24th, but he cites the minutes to that meeting.
There's no evidence in the record to suggest that that
was a word for word recitation of what was actually
said at that board meeting. There's no evidence to
suggest that plaintiff was at that board meeting and
heard what plaintiff is now claiming was said.
So, you know, saying a public resolution in
public is different than what is stated in the minutes.
And there's no evidence in the record to suggest that
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it -- that the two are the same.
So you've, you've saw in our briefs often
references to mere self-serving allegations aren't
enough to sustain a claim. They're not enough to
warrant summary judgement and they're not even enough
to get the case to a fact finder. There has to be some
facts in the record. It can't be conjecture. It can't
be guessing. It can't be speculation -THE COURT: You can't just give all these
documents and say here, Judge, you look at them.
MR. JOHNSTON: Precisely, Your Honor. You
can't rely on the, on the good will of the Court to
ultimately come down in your favor unless you put hard
facts before the Court for which defendant can respond
to. They haven't done that.
THE COURT: Well let's stick to the, the two
issues here with respect to the minute -- the specific
minutes of June 24th '02, their timing, right? Let me
get that here. This is on page six of plaintiff's
brief. Now that, that particular -- those particular
minutes talk about the fact that what's going to be
discussed on a confidential basis. And it just says
legal personnel negotiations, right?
MR. JOHNSTON: Your Honor, -THE COURT: Do you have that in front of you?
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two?
THE COURT: It's page two what you're looking
at. I'm looking at page six of the plaintiff's brief.
MR. JOHNSTON: Oh.
THE COURT: It's probably the same thing.
MR. JOHNSTON: Okay. Okay, and which portion
of the minutes is -THE COURT: It's the actual minutes, the -MR. JOHNSTON: Oh, the resolution.
THE COURT: -- regular meeting -- which you
just referred to on June 24th '02.
MR. JOHNSTON: Okay.
THE COURT: Caption "resolution".
MR. JOHNSTON: Your Honor, this, this
resolution has been provided to the Board. I mean, I
haven't -- of course, it's the Board's resolution. I
have -- this has been made part of the record. And the
appendix, I don't know. I haven't seen this resolution
before -THE COURT: I think it's in the appendix.
MR. JOHNSTON: Okay. So this is -- okay.
Now, now I understand. This was the resolution that
was made in public to go into private. -THE COURT: Correct.
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MR. JOHNSTON: -- Is that -- okay.
MR. FINCHLER: That's correct.
MR. JOHNSTON: Okay, okay.
THE COURT: On June, on June 24th '02.
MR. JOHNSTON: Okay.
THE COURT: Okay? And this is one of the
things that they're complaining of. And I take it your
position is that they abandoned that relief and -- by
not arguing it in their second amended complaint?
MR. JOHNSTON: Yes, Your Honor.
THE COURT: Okay. But let's just -- apart
from that argument, let's just talk about this
resolution, because it really focuses on two aspects of
the (Indiscernible) complaint which was talked about.
One is that it's not specific enough when it just says
we're going into closed session, executive session on
the legal personnel negotiations. It doesn't say, for
example, on A versus B lawsuit, okay? And the other is
that the matters that are discussed in executive
session will be disclosed to the public within 30 days
or appropriate future date. And of course, what
they're saying is that hasn't been the practice of the
Board. They don't disclose their executive session
minutes until somebody asks for them, and that's two
years later or a year later. So those are the two
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aspects that we're focusing on, in addition to the
minutes themselves not being comprehensible by being -you know, the example that I gave you in the minutes
about a zero tolerance incident involved -- involving
the Lake Drive student, okay? So that's what they're
really focusing on.
So I guess my first question to you is
doesn't the Board, especially if they set that forth in
their resolution, doesn't the Board itself have an
obligation to make their executive session minutes
available?
MR. JOHNSTON: I -- certainly they do. --
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MR. JOHNSTON: -- One person -THE COURT: -- public, I mean -- I shouldn't
MR. JOHNSTON: -- to the pub -THE COURT: -- say the public -- not when
they're requested. I'm talking about -MR. JOHNSTON: Well -THE COURT: -- promptly make them available
under the statute.
MR. JOHNSTON: Making them available, I -- if
that means that you prepared them and you create a
folder and you say these are executive session minutes
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that are available to the public, you know, come and
get them, but no one bothers to come and get them -THE COURT: Well it's the way you publish
your regular minutes. You -- what you do is, as I
understand it, is the next meeting you say here's the
minutes from the previous meeting. So that every month
-- and maybe you don't do it every two weeks, but every
month shouldn't the Board be saying here's our minutes
from the executive session?
MR. JOHNSTON: Those are discussed at board
meetings, the public minutes, to approve the minutes.
I mean, that's why they're distributed that way.
THE COURT: Right.
MR. JOHNSTON: And minutes to executive
session are approved in executive session. So in terms
of making them available, I mean, it's a catchphrase in
the act, but it's not clear how it can be implemented
in real life.
THE COURT: Well does the statute make a
distinction when it talks about minutes between
executive session minutes and regular (Indiscernible)
minutes?
MR. JOHNSTON: No, not as to the minutes
themselves. -THE COURT: Right.
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MR. JOHNSTON: -- Obviously there's a
distinction between executive sessions and public
sessions.
THE COURT: There's no distinction, right?
But shouldn't they be made available -- I mean,
shouldn't the Board's obligation to do exactly what
they do with the regular -- maybe they can't be
available on a two weeks basis because there are
privacy considerations and that likely can be redacted
or whatever they need to do. But shouldn't they be
available -- shouldn't the Board be saying these are
our minutes, just like they do in a regular meeting
when they move to approve the meeting minutes of the
regular meetings from the previous meeting. And here
they are, members of the public who are here.
Shouldn't they be doing the same thing on a 30-day
basis with the executive session minutes -MR. JOHNSTON: Well -THE COURT: -- and redacting what they need
to redact?
MR. JOHNSTON: Sure, I -- I'm sure plaintiff
would desire that. But to -THE COURT: Forget plaintiff. I'm talking
about the public at large. Shouldn't -MR. JOHNSTON: Yeah, --
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THE COURT: -- aren't they entitled to that?
MR. JOHNSTON: Absolutely. If they want to
see the minutes they can ask for them and they can get
them. I mean, in terms of requiring that the executive
session minutes be standardized with the public
minutes, there's, there's, there's no requirement of
that in the act. Executive session minutes, by their
very purpose of executive session, contains information
that is sensitive.
An example is you specify the name of a
candidate for superintendent. But a condition of the
interview is that the candidate cannot have their name
revealed because they're currently working for another
school district. -THE COURT: Right.
MR. JOHNSTON: Well if you reveal the minutes
willy-nilly then the word gets out that this is the
person who interviewed for the job. It even under
(Indiscernible) job applicants' identities are
protected from -THE COURT: Yes.
MR. JOHNSTON: -- public disclosure.
THE COURT: And I understand that.
MR. JOHNSTON: And so executive session
minutes are a different animal than public session
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minutes.
THE COURT: Okay.
Do you want to respond?
MR. FINCHLER: Your Honor, I believe that
anything I had would be unnecessary. It's clear that Your
Honor understands our arguments. Whether, whether the
Court agrees or disagrees with our arguments is not the
point. The Court certainly understands it. So I don't
believe there's anything I can add. I know that my client
really would like about a minute -THE COURT: Do you object to Mr. Kanter
speaking?
MR. JOHNSTON: Yes, I do, Your Honor. Mr.
Kanter is a party in this case. He had a chance to -THE COURT: He's represented by counsel.
You're his -- he certainly -- I will give you
the opportunity to speak to him if there's anything
more to say on his behalf, but he's not representing
himself in this.
MR. FINCHLER: I understand that, Your Honor.
I explained to that to him beforehand. He just -- he
wants to address the Court, whether it's considered part
of the motion record or not. He, he kind of wanted
to have, have a say in the case. He believes it's
important --
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THE COURT: Well, I do have -MR. FINCHLER: He did submit a -THE COURT: -- I have his certification -MR. FINCHLER: He submitted an affidavit.
THE COURT: Right. And I've read his
affidavit in that regard, the reasons why he brought
the lawsuit. So I don't, I don't think we need to
focus on that.
Well, it's true that (Indiscernible) raised
by the defendant in, in (Indiscernible) here that
technicalities for bringing a summary judgement in
terms of laying out the specific facts and saying to
the Court this is what -- it is an undisputed material
fact that this is what you want to rule is not really
laid out to me. It's basically -- there's
(Indiscernible) to look at it and (Indiscernible)
adequate, which I don't really think forms a basis for
summary judgement in that regard.
However, there are specifics that have been
called to my attention, maybe not in the proper form,
but there are specifics that have been called to my
attention which have to do -- and which are timely -which have to do with the June 24th '02 resolution and
the issue regarding the distribution to the public,
making available to the public the executive session
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minutes in a timely fashion. It think those are the
two issues that we need to focus on here.
The other issues that are essentially raised
I believe are time barred except for the adequate
notice issue because they're saying that even
substantive this time there aren't two papers utilized
(Indiscernible) 48 hours (Indiscernible).
You didn't really comment on that.
MR. JOHNSTON: Your Honor, if I may comment
on that.
THE COURT: Sure.
MR. JOHNSTON: And they reason why they
didn't, they didn't -- they specified a date. The, the
notice is in March, okay? They didn't specify any
dates afterwards.
THE COURT: Right.
MR. JOHNSTON: There's nothing in the record.
You need some facts to support a claim. -THE COURT: Yeah.
MR. JOHNSTON: -- There's nothing that -THE COURT: Right.
MR. JOHNSTON: -- that, that after May 28th
publication was only given to one newspaper. I mean,
to -- that it -- to suggest that is pure speculation.
And to the extent they cite a fact, it's a time barred
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date. And that's the March 2002 date.
THE COURT: And I've read his affidavit in
that regard, the reasons why he brought the lawsuits.
So I -- I don't think we need to focus on that.
Look, it -- it -- it's true that, I think, as
raised by the defendants from the Board of Education
here that the technicalities of bringing a motion for
summary judgment, in terms of laying out the specific
facts and saying to the Court this is what is a
undisputed material fact that this is what we want to
rule. It's not really laid out to me, it's, basically,
here's all the minutes. All you need to do is look at
them, and you can see they're inadequate, which I don't
think really forms the basis for summary judgment in
that regard.
However, there are specifics that have been
called to my attention, albeit maybe not in the proper
form, but there are specifics that have been called to
my attention which have to do -- which are timely -which have to do with June the 24th, '02 resolution and
the issue regarding the distribution to the public on
making available to the public the executive session
minutes in a timely fashion.
I think those are the two issues that we need
to focus on. The -- the other issues that are
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essentially raised, I believe, are time barred except
for the adequate notice issue because they're saying
that even subsequent to this time there weren't two
papers utilized at 48 hours a day.
MR. FINCHLER: We didn't really comment on
the -MR. JOHNSTON: Your Honor, if I may comment
on that.
THE COURT: Sure.
MR. JOHNSTON: And the reason why they didn't
-- they didn't -- they specified a date. The -- the the notices in -- in March. Okay. They didn't specify
any dates afterwards.
THE COURT: Right.
MR. JOHNSTON: There's nothing in the record.
You need some facts to support a claim. There's
nothing that -- that -- that after May 28th,
publication was only given to one newspaper. I mean to
-- that -- to suggest that is pure speculation. And to
the extent they cite a fact it's a time bar date and
that's the March 2002 date.
THE COURT: I'm really focusing in that
respect on the release of the time period of the
release of the executive session as well as the
language that has been utilized with respect to the
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resolution and commencing in that regard.
And I think that first as to the timeliness
of the minutes, that's the real -- what I consider the
most serious issue here, which is that the Board of
Education, the Court finds, must make available to the
public the executive session minutes, and they have to
do it promptly. They have to do it pursuant to the
statute, recognizing the sensitivity of those minutes
in terms of whether matters need to be redacted and
that they cannot be released, for example, on a twoweek basis, but they should be referred to and released
and available to the public in that regard.
And it would appear to me that based upon the
Board's own resolution of June 24th, '02, which I'll
use as an example, that that should be done within a
30-day period or a recitation by the Board as to why
they can't do it within 30 days, because there are a
specific -- the only thing that was discussed was a
specific privacy concern and will not be able to be
released until another 30 days or another 60 days. So
that there needs to be compliance with the statute in
that regard.
Secondly, as to the language and utilized
generally in -- in terms, of again, focusing on this
June 24th, '02 matter, with respect to the resolution.
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When you're talking about going into executive session
and you simply say "legal personnel negotiations", that
is not specific enough in the Court's opinion. It has
to be a little bit more detailed, again, recognizing
the sensitivity here.
Now do I find that this is a major violation?
No, I don't, because as pointed out by the Board's
attorney, everything else is in compliant -essentially in compliance with the statute on the
minutes resolution you have. It's really -- you're -you're nitpicking when you start getting down to very
-- getting down to specifics. And I think there is a
lot of truth to that. What somebody may find to be too
broad, another person may not. But that's the job of
the Court. The job of the Court is to say -- looking
at the case law -- to say, look, when you say "legal
personnel negotiations", that's not specific enough.
You have to say something more. And it has to be in
compliance with our case law that's interpreted in the
statute in terms of giving a little bit more detail as
to why you're going into executive session. And, of
course, the minutes should be to the same effect as
well, and we focused on an example here of September
18th, 2000 minutes with respect to a zero tolerance
incident involving a Lake Drive student was discussed.
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And that's not specific enough in detail. There should
be a little bit more in terms of talking about what is
the -- what was the incident that they're talking
about. Somebody had alcohol on Lake Drive, and what -what -- what's the incident. Now that doesn't reveal
the person's name; that doesn't reveal the -- in great
detail, except that really all it needs is another few
words. And I think we should have compliance in that
regard.
So those are the two main -- I think, other
than those two aspects there are time bars here with
respect to the other matters and I agree that the
adequate notice issue was merely bringing up something
that wasn't opined and -- excuse me -- raised in the
pleadings in that regard.
So the question is, what relief should the
Court give you. And in terms of relief that's being
sought, the Court determines that the failure to
release the executive session minutes is the most
serious breach here and that -- that the Board should
be enjoined in failing to that and should make the
minutes available on a 30-day basis or explain why they
cannot be available. And they should do that in a
public meeting and announced that our executive session
minutes from 30 days ago are being released, or our
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executive session minutes are being released as
redacted, or our executive session minutes are being
released and/or approved in executive session, and here
they are. And that, I think, is their obligation under
the statute to do so. And so I think there ought to be
an order here to the effect granting relief in that
regard. And what the Court is proposing in that regard
is rather than monitor which, I think, is not required
here because of the -- looking at all the surrounding
circumstances as stated by the Board, we're not looking
at the statute in a vacuum.
I take it the Court is -- your firm is the
Board attorney?
MR. JOHNSTON: That's correct, Your honor.
THE COURT: So what the Court will require
here is that the Board attorney itself monitored the
situation with respect to the executive session
minutes, and at least for the -- do the meetings occur
on an every two-week basis? Is that what -MR. JOHNSTON: That or absent a special
meeting -THE COURT: Session, except for the summer.
MR. JOHNSTON: Yeah. The summer, and
normally there's one in either July or August. Yeah.
THE COURT: Yes.
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MR. JOHNSTON: And then there's special ones,
Your Honor.
THE COURT: Okay. So I think what ought to
be done is the Board in turn should monitor the
situation and provide to the Court and to plaintiff's
counsel for the next six months the established
procedure that these minutes are being released on that
basis.
And in terms of the -- in terms of the
resolutions and the minutes in that regard, the Board
attorney should advise the Board that there has to be
somewhat more detail in the claiming an incident.
There only needs to be a few more words in terms of,
and I'm going to use the example of zero tolerance
incident involving a Lake Drive student.
There was a -- an incident involving zero
tolerances based on X, Y, Z, whatever it was that took
place on Lake Drive involving a Lake Drive student.
Something along those lines. Okay? And I think that
that will essentially solve this situation.
I recognize that Mr. Kanter has brought suits
before. I recognize there was a 1986 settlement
agreement in that regard. I recognize it was 17 years
ago that settlement agreement. So I recognize that
there have been problems in the past here. I don't
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want Mr. Kanter to think that I haven't reviewed that
or haven't reviewed all the papers in that regard. I
have. I just don't find it to be as germane because it
was 17 years ago as to the present makeup of the Board,
and I must say that the Board generally -- generally,
except for the executive session minutes, I find to be
-- a release of those things -- I find it to be in
compliance. I don't find any bad faith here. I don't
find that they haven't tried to do what they're doing.
Yes, they should provide a little bit more detail, but
it's really the release of the executive session
minutes that are the real problem here.
And that's why I'm finding that we don't need
a separate monitor. The Board's attorney can do this.
They're officers of the Court. I'm requiring them to
do it, and they can submit to me -- on an every two
month basis over that six months -- submit to me a
letter of compliance in that regard with respect to the
executive session minutes.
So let me just repeat all this, because we're
going to have an order prepared. Okay. Which is, the
motion of the Board for a summary judgment is granted
on the other issues. In other words, the other issues
that were raised other than the executive session
minutes and the specificity of resolutions and minutes.

Court Decision
45
So that the other claims of relief, the summary
judgment motion, is granted by the Court and those
matters are dismissed. So it was granted in part and
not in part. Okay. Granted in part as to the
dismissal of the other matters; denied as to the
executive session minutes pending specificity -comprehensibility of the minutes and resolutions.
Which means, of course, that the cross-motion
for summary -- or the other motion for summary judgment
by Mr. Kanter is also granted in part and denied in
part. Granted as to those two aspects; denied as to
the rest of the relief.
And then the order should say that as to
executive session minutes, the Board is enjoined from
failing to release those minutes on a -- on a timely
proper basis pursuant to the Sunshine Law, that they
should be released and referred to in their open
meeting on an every 30-day basis, or a statement made
as to why they could not be released in that regard.
And further, the order should say the Board
is -- is ordered to be more specific with respect to
information as to why they are going into executive
session and also in -- in their minutes and resolutions
with respect to explanations of what was discussed.
And, finally, the third point is that the
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Court -- the Court ordered that the Board of Education
attorney provide to the Court for the next six months a
letter of compliance with the Court's order on an every
two-month basis on notice to plaintiff that they have
made the arrangements for the release of the executive
session minutes and that they are adding the detail as
required by the Court.
Now so that's the order. Now I'm also going
to give you some direction in this regard. I want Mr.
Kanter and counsel to understand that when I say more
detail, I am not asking for a great deal of detail here
that they have to do. I am giving you the example of
the zero tolerance incident. All that needed to be
done with there was to say a zero tolerance incident
involving alcohol or involving drugs, whatever it was,
and -- what -- what specifically was involved was
discussed and that's it. And I think that that makes
it comprehensible under the statute because it's not
just a general statement. And when you're talking
about discussion when you say legal or you say
negotiations or whatever, that you're a little bit more
specific as to what those legalities are and
negotiations without, of course, revealing the parties'
names or anything like that. Essentially what we
discussed.
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And, of course, I recognize that there may be
certain circumstances as pointed out by the Board's
attorney, that even a general discussion might reveal
the name of the party or people could understand it
involves so-and-so or whatever. So I recognize that
there may be circumstances where redaction would be
appropriate. Okay. And I think that's the -- the best
we can do under the circumstances, and I think really
that's the goal of Mr. Kanter, I think, all along is to
just ensure compliance with the Sunshine Law. And I
don't think -- I think Mr. Kanter's right in one
respect, that we cannot give him lip service. We have
to do what the law requires. It has to be done by -by every Board of Education or every -- every
government or local government institution. It doesn't
mean the people are proceeding in bad faith. It
doesn't mean that they're not trying to do everything
that they're possibly doing. But there are certain
requirements that go without saying, such as the
minutes. Okay. So that's the decision here. All
right?
MR. JOHNSTON: Thank you, Your Honor.
(Proceedings concluded)
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