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Plaintiffs Martin O’Shea and John Paff, by way of complaint
against Defendant Kearny Board of Education, state as follows:

Preliminary Statement
1. This is an action under the Open Public Meetings Act,
N.J.S.A. 10:4-16, the Open Public Records Act, N.J.S.A. 47:1A-6,
and the common law right of access to records, for access to
unapproved minutes of a public meeting of the Kearny Board of
Education.

Parties
2. Plaintiff Martin O’Shea resides at 10 Lake Shore Road
East, Stockholm, New Jersey.
3. Plaintiff John Paff resides at 1605 Amwell Road,
Somerset, New Jersey.
4. Defendant Kearny Board of Education is a political
subdivision of the State of New Jersey.

First Count
(Open Public Meetings Act)
5. Plaintiff repeats the allegations stated above as if set
forth at length herein.
6. An article in the New York Times on February 1, 2007,
referred to “corrective action” taken against a schoolteacher by
Kearny school officials. (Ex. A.)
7. Martin O’Shea and John Paff on February 5, 2007, faxed to
the Kearny school district a request for, among other records,
the minutes of any public board of education meetings during
which the complaint of Matthew LeClair against teacher David
Paszkiewicz was discussed. (Ex. B.)
8. O’Shea and Paff repeated the same records request on
February 7, 2007, using an official request form. (Ex. C.)
9. As regards the aforementioned records requests, the
Kearny Board of Education on February 8, 2007, stated
The minutes of the January 2007 meeting have
not yet been approved by the Board. They are
expected to be approved at the Board meeting
of February 20, 2007. Please renew your
request after this date if you wish this
information. (Ex. D.)
10. O’Shea and Paff responded by citing legal authority
requiring public access to meeting minutes prior to their formal
approval. (Ex. E.)
11. O’Shea and Paff wrote again on February 9, 2009, in
response to a voicemail from the Board Attorney. (Ex. F.)
12. The Board on February 12, 2007, repeated its denial of
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access to the meeting minutes prior to formal approval. (Ex. G.)
13. The Defendant Board’s denial of access to the minutes of
the January 16, 2007, public meeting prior to the February 20,
2007 meeting violated the Open Public Meetings Act, N.J.S.A.
10:4-14.
WHEREFORE, Plaintiffs demand judgment against Defendant
Kearny Board of Education as follows:
A. Declaring that the Kearny Board of Education violated
OPMA, N.J.S.A. 10:4-14, by denying O’Shea and Paff access to the
minutes of the January 16, 2007 public meeting prior to the
February 2007 meeting;
B. Ordering the Kearny Board of Education to grant access to
the minutes of public meetings no later than two weeks after the
meeting or three business days prior to the next meeting, whichever comes first;
C. Awarding costs; and
D. For such other relief as the Court deems equitable and
just.

Second Count
(Open Public Records Act)
14. Plaintiff repeats the allegations stated above as if set
forth at length herein.
15. The Defendant Board’s denial of access to the factual
portions of the minutes of the January 16, 2007, public meeting
violated OPRA, N.J.S.A. 47:1A-1, -5.
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WHEREFORE, Plaintiffs demands judgment against Defendant
Kearny Board of Education as follows:
A. Declaring that the Kearny Board of Education on February
8 and 12, 2007, violated OPRA, N.J.S.A. 47:1A-1, -5, by denying
O’Shea and Paff access to the factual portions of the minutes of
the January 16, 2007 public meeting;
B. Ordering the Kearny Board of Education to grant O’Shea
and Paff access to factual portions of unapproved minutes of
public meetings.
C. Awarding costs and attorney’s fees; and
D. For such other relief as the Court deems equitable and
just.

Third Count
(Common Law Right of Access to Public Records)
16. Plaintiff repeats the allegations stated above as if set
forth at length herein.
17. The Defendant Board’s denial of access to the factual
portions of the minutes of the January 16, 2007, public meeting
violated the common law right of access to public records.
WHEREFORE, Plaintiff demands judgment against Defendant
Kearny Board of Education as follows:
A. Declaring that the Kearny Board of Education on February
8 and 11, 2007, violated the common law right of access to public
records by denying O’Shea and Paff access to the factual portions
of the minutes of the January 16, 2007, public meeting;
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B. Ordering the Kearny Board of Education to grant O’Shea
and Paff access to the factual portions of unapproved minutes of
public meetings.
C. Awarding costs; and
D. For such other relief as the Court deems equitable and
just.

Designation of Trial Counsel
Plaintiffs designate Richard Gutman as trial counsel in this
action.

Certification Pursuant to R. 4:5-1(b)
The Plaintiffs certify that the matter in controversy is not
the subject of any other action pending in any court or arbitration proceeding and that they are not contemplating any other
action or arbitration proceeding regarding the subject matter of
this action. Plaintiffs are not aware of any other party that
should be joined in this action.
Respectfully submitted,

_______________________
Richard Gutman
February 14, 2007
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Statement of Facts
This complaint concerns a request, under the Open Public
Meetings Act, the Open Public Records Act and the common law
right of access to public records, for minutes of a public

meeting of the Kearny Board of Education. (Ex. B, C.1)
Martin O’Shea and John Paff requested meeting minutes and
other records on February 5, 2007. (Ex. B). The Board on February
8 and 12, 2007, denied access to the minutes of a January 16,
2007, public meeting on the grounds that the Board had not yet
formally approved those minutes. (Ex. D-1, G-1.)

Argument
Open Public Meetings Act
The Open Public Meetings Act states,
“[E]ach public body shall keep reasonably
comprehensible minutes of all its meetings
showing the time and place, the members
present, the subjects considered, the actions
taken, the vote of each member, and any other
information required to be shown in the
minutes by law, which shall be promptly
available to the public to the extent that
making such matters public shall not be
inconsistent with section 7 of this act”
(emphasis added).
N.J.S.A. 10:4-14.
By requiring that all minutes be “promptly” available, the
Legislature expressed its strong policy favoring adequate
disclosure. South Jersey Publishing Company, Inc. v. New Jersey
Expressway Authority, 124 N.J. 478, 493 (1991).
New Jersey courts have repeatedly held that the term
“promptly” in the Meetings Act requires that draft minutes be
publicly disclosed prior to the meeting at which formal approval
is to occur. Liebeskind v. Mayor and Municipal Council of
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Ex. refers to the exhibits attached to the Complaint.
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Bayonne, 265 N.J.Super. 389, 394, 395 (App. Div. 1993) (minutes
to be publicly available within two weeks after each meeting and
at least three business days before the next meeting); Martin
O’Shea v. West Milford Township Council, et al., PAS-L-2229-04,
final order, (July 14, 2004) (minutes to be publicly available no
later than 48 hours prior to the next meeting) (Pa1.)
The most extensive discussion of the issue in a New Jersey
court decision known to Plaintiffs is Matawan Regional Teachers
Association v. Matawan-Aberdeen Regional Board of Education, 212
N.J.Super. 328 (Law Div. 1986). The court interpreted the statutory requirement of making the minutes available “promptly” in
light of the Meetings Act’s policy “favoring public involvement
in almost every aspect of government.” Id. at 330. The court held
that making minutes promptly available implements the Act’s
overall purpose by, among other things, “[p]roviding all persons
with the opportunity to take action prior to the next meeting of
the public body.” Id. at 331. The court concluded,
Upon examination of the factors set forth,
the court concludes that the board’s minutes,
in order to be promptly available as required
by the Open Public Meetings Act, must be
available within two weeks after any regular
meeting. If successive meetings involving the
same subject matter are held at intervals
shorter than two weeks, the board shall make
the minutes of the earlier meeting available
in advance of the later one.
Id. at 334.
Although O’Shea and Paff specifically cited the aforementioned Matawan case, (Ex. E, F), the Kearny Board of Education
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made no attempt to distinguish Matawan or suggest why its denial
of access did not violate the Open Public Meetings Act. (Ex. G.)
Open Public Records Act
In addition to violating the Meetings Act, the Kearny Board
of Education also violated the Open Public Records Act, which
favors public access to government records. “Any limitations on
the right of access accorded by [OPRA] are construed in favor of
the public’s right of access.” N.J.S.A. 47:1A-1. And the “public
agency shall have the burden of proving that the denial of access
is authorized by law.” N.J.S.A. 47:1A-6.
Minutes of public meetings are classic public records since
they describe the public actions of public bodies.
In response to O’Shea and Paff’s February 8 and 9, 2007,
letters, the Board on February 12, 2007, invoked the “advisory,
consultative or deliberative” exemption of OPRA Section 1.1. (Ex.
G-1.) But the Board has not satisfied its OPRA Section 6 burden
of proving that the law authorizes its denial of access since it
has not even attempted to justify the withholding of the factual
portions of the unapproved minutes.
The deliberative process privilege (“ACD”) is a privilege
that permits the government to withhold opinions, recommendations
and drafts that are part of a decision-making process. Liquidation of Integrity Insurance Company, 165 N.J. 75, 83, 88 (2000).
The basis for the privilege is the concern that government
officials would be deterred from freely expressing their opinions
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if they feared that those opinions would be exposed publicly. For
the privilege to apply, the record must be both pre-decisional
and deliberative.
First, [the document] must have been generated before the adoption of an agency’s
policy or decision. In other words, it must
be pre-decisional. [citation omitted] Second,
the document must be deliberative in nature,
containing opinions, recommendations, or
advice about agency policies . . . Purely
factual material that does not reflect
deliberative processes is not protected.
Id. at 84-85.
Thus, even if a record is a pre-decisional draft, factual
portions must be disclosed, since facts are not deliberative.
McClain v. College Hospital, 99 N.J. 346, 360-61 (1985). In such
situations any exempt portions of the document, such as opinions
and recommendations, are redacted and the factual portions are
released. Id. at 361. Factual material includes inferences based
on facts. Id. at 360.
For the ACD discovery privilege to come into play, the
government must first demonstrate that the document meets the
threshold requirements. Liquidation, 165 N.J. at 85, 88.
“[S]aying that the document is an intra-agency memorandum does
not make it so.” McClain v. College Hospital, 99 N.J. 346, 360
(1985). “[M]erely characterizing a document as deliberative is
not dispositive.” Liquidation, 165 N.J. at 86-87. Thus, “[t]he
initial burden falls on the government agency to show that the
documents it seeks to shield are pre-decisional and deliberative
in nature.” Id. at 88. Similarly, OPRA expressly states, “[t]he
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public agency shall have the burden of proving that the denial of
access is authorized by law.” N.J.S.A. 47:1A-6.
The burden of proof is on the government under both the
privilege and OPRA for identical reasons. First, it is the
government, not the requestor, which knows the content of the
government record at issue. Therefore, the government is better
able to establish whether the exemption/privilege applies.
Second, both OPRA and civil discovery favor disclosure. N.J.S.A.
47:1A-1 (“any limitation on the right of access accorded by
[OPRA] shall be construed in favor of the public’s right of
access”); R. 4:10-2(a).
In meeting its burden of proof, the government may not rely
upon "conclusory and generalized allegations of exemptions."
Vaughn v. Rosen, 484 F.2d 820, 826 (D.C. Cir. 1973); Courier News
v. Hunterdon County Prosecutor’s Office, 358 N.J.Super. 373, 38283 (App. Div. 2003) (OPRA burden of proof not satisfied where
prosecutor asserted that disclosure would cause confusion among
jurors but failed to submit “specific reliable evidence”). As the
New Jersey Supreme Court has stated regarding access to executive
session minutes,
The need for secrecy must be demonstrated
with specificity as to each document. Broad
allegations of harm, unsubstantiated by
specific examples or articulated reasoning
are insufficient . . . [T]he trial court . .
. must examine each document individually and
make factual findings with regard to why
[suppression is warranted] . . . The need for
secrecy should extend no further than necessary to protect the [demonstrated need for]
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confidentiality (emphasis in original).
Payton v. New Jersey Turnpike Authority, 148
N.J. 524, 559 (1997); quoting Hammock v.
Hoffmann-LaRoche, Inc., 142 N.J. 356, 381-82
(1995).
Here, the Kearny Board of Education has yet to satisfy its
burden of establishing either that (1) the OPRA advisory, consultative, or deliberative exemption includes factual material or
(2) the unapproved minutes of the January 16, 2007 public meeting
contain no facts. Since the law requires the minutes to include
such facts as “the time and place, the members present, the
subjects considered, the actions taken, the vote of each member,”
N.J.S.A. 10:4-14, the Board is unlikely to ever meet its burden
of proving that no facts are present in the withheld minutes.
The Board’s February 12, 2007, letter cited two Government
Records Council rulings in support of the Board’s decision to
deny access to the unapproved minutes. (Ex. G-1.) But OPRA
expressly states “[a] decision of the council shall not have
value as a precedent for any case initiated in Superior Court
pursuant to [OPRA].” N.J.S.A. 47:1A-7e.
Moreover, the GRC decisions are clearly erroneous. First,
the GRC decisions ignore the issue of factual material in drafts
and other pre-decisional records. Second, none of the judicial
decisions cited in the GRC rulings exempted factual material from
disclosure and none concerned meeting minutes. Third, the GRC
decisions are contrary to all other decisions known to Plaintiffs
regarding access to unapproved meeting minutes. Attached is a
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Mississippi decision, (Pa26), and a Hawaii decision, (Pa27-35),
that cites similar decisions in Florida, Indiana, New York,
Minnesota and Connecticut, (Pa31-32), all holding that unapproved
minutes are public records.
Common Law Right of Access to Public Records
In addition, the Kearny Board of Education violated the
common law right of access to public records. The common law
right involves a balancing of the requestor’s need for the record
versus the government’s need for confidentiality. South Jersey
Publishing Company, Inc. v. New Jersey Expressway Authority, 124
N.J. 478, 487-89 (1991).
Here, the requestors need the unapproved minutes as soon as
possible because of the public interest in the Board’s “corrective action” taken regarding teacher David Paszkiewicz, whose
misconduct was the subject of considerable media coverage. (Ex.
A.) In addition, the requestors need the unapproved minutes if
they are to take action prior to the next meeting of the Board.
Stamping the unapproved minutes as “unapproved,” “draft” or
“unofficial” can satisfy any government concern that the
requestors will misinterpret the unapproved minutes.
Respectfully submitted,

Richard Gutman
Attorney for Plaintiffs
O’Shea and Paff
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PLAINTIFFS’ REPLY BRIEF
Citation of Meetings Act and Common Law Right
Although this lawsuit was filed under the Open Public
Meetings Act, the Open Public Records Act and the common law
right of access to public records), “it is Defendant’s position
that only the Open Public Record Act, NJSA 47:1A-6, applies as
that was the statute under which Plaintiffs made the request that
is the subject of this action.” Answer, Para. 1.
The Board is mistaken. The Plaintiffs’ request expressly
stated, “[p]lease consider this a request for records under terms
of the common law, the Open Public Meetings Act and the Open
Public Records Act.” (Complaint, Ex. B.)
Moreover, even if Plaintiffs had not expressly cited in
their records request the Open Public Meetings Act and the common
law right of access to public records, they still would have been
able to sue on any of those grounds. When any entity illegally

denies any type of request, be it for a record, a refund or a
rifle, the requestor can sue under any legal basis that applies.
The requestor is generally not required to inform the entity as
to the legal basis of the request when making the request.

GRC Decisions
The Board relies very heavily on Government Records Council
decisions, (Db3-10), and states, “the opinions, guidance and
expertise that the GRC has in these matters should be very
persuasive to a court.” (Db4.) This contradicts the express
provision of OPRA, “[a] decision of the council shall not have
value as a precedent for any case initiated in Superior Court
pursuant to section 7 of P.L.2001, c.404 (C.47:1A-6).” N.J.S.A.
47:1A-7e.

Matawan
On page 10, The Board notes that Matawan Regional Teachers
Association v. Matawan-Aberdeen Regional Board of Education, 212
N.J.Super. 328 (Law Div. 1986) “is a Law Division case and is not
binding on this Court.” But like the Law Division in Matawan, the
Appellate Division in Liebeskind v. Mayor and Municipal Council
of Bayonne, 265 N.J.Super. 389 (App. Div. 1993), also held that
the term “promptly” in the Meetings Act requires that draft
minutes be publicly disclosed prior to the meeting at which
formal approval is to occur.
Moreover, the Board has misread both Matawan and also
Plaintiffs’ interpretation of Matawan in this lawsuit. According
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to the Board’s brief at page 10, Plaintiffs rely on Matawan “for
the proposition that the minutes of any Government body must be
made available to the public within 2 weeks after the meeting.”
There is no such statement in Plaintiffs’ legal filings in this
lawsuit. Plaintiffs rely on Matawan for the proposition that “the
term ‘promptly’ in the Meetings Act requires that draft minutes
be publicly disclosed prior to the meeting at which formal
approval is to occur.” (Pb2-3.)
More important than the Board’s misreading of Plaintiffs’
legal position, the Board has misread Matawan. Matawan states,
“If successful meetings involving the same subject matter are
held at intervals shorter than two weeks, the board shall make
the minutes of the earlier meeting available in advance of the
later one.” Id. at 334. The Board twists Matawan’s statement into
“if a meeting is held earlier than 2 weeks, the minutes should be
approved at the earlier meeting and made available to the
public.” (Db10.) Note that while Matawan uses the term “earlier
meeting” to refer to the meeting described in the minutes, the
Board’s brief uses the term “earlier meeting” to refer to the
later meeting at which the minutes of the earlier meeting are
official approved.
On page 11, the Board implies that the later 2002 Open
Public Records Act overrode the 1986 Matawan decision. The Board
is comparing oranges and apples. The Matawan case concerned the
Open Public Meetings Act, N.J.S.A. 10:4-6 et seq. The Open
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Meetings Act and the Open Public Records Act are independent
grounds for obtaining access to meeting minutes. The unavailableity of meeting minutes under the Open Public Records Act does not
limit access to meeting minutes under the Open Public Meetings
Act and vice versa.

Sanctions
The Board’s extensive defense against sanctions on pages 16
and 17 is irrelevant since the Complaint does not seek sanctions.
Respectfully submitted,

Richard Gutman
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