John Paff
P.O. Box 5424
Somerset, NJ 08875-5424
Tel. 732-873-1251
Email: paff@pobox.com
Plaintiff
JOHN PAFF
Plaintiff,
vs.
ENGLEWOOD CLIFFS BOARD OF
EDUCATION
Defendant

:
:
:
:
:
:
:
:
:
:
:

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION, CIVIL PART
BERGEN COUNTY
DOCKET NO.
Civil Action
COMPLAINT
(in lieu of prerogative writs)

Plaintiff John Paff, by way of complaint against the Defendant Englewood Cliffs
Board of Education states as follows:
Preliminary Statement
1.

This is an action under the Senator Byron M. Baer Open Public Meetings

Act, N.J.S.A. 10:4-6 et. seq., seeking to require the Englewood Cliffs Board of Education
to a) pass a separate and specific authorizing resolution in public in advance of each its
nonpublic meetings; b) set forth in its annually published schedule of meetings the
specific date and hour of every scheduled meeting; c) restrict the matters discussed in
nonpublic session to only those that are strictly within the N.J.S.A. 10:4-12(b) exceptions
and d) keep reasonably comprehensible minutes of its nonpublic sessions.
Parties
2.

Plaintiff John Paff is an individual who resides in Franklin Township,

Somerset County, New Jersey and receives mail at P.O. Box 5424, Somerset, NJ 08875.

3.

Defendant Englewood Cliffs Board of Education (“Board”) is a public body as

that term is defined by N.J.S.A. 10:4-8(a).
General Allegations
4.

Plaintiff repeats the allegations stated above as if set forth at length herein.

5.

On or about February 22, 2012, Plaintiff submitted to the Board a records

request (Exhibit page 1) seeking: a) “[t]he minutes of the three most recently held
nonpublic (i.e. closed or executive) school board meetings for which minutes are available
for public disclosure in either full or redacted form,” b) “[t]he resolutions, as required by
N.J.S.A. 10:4-13, that authorized the” nonpublic meetings for which minutes were
provided in accordance with a) above and c) the N.J.S.A. 10:4-13 resolutions that
authorized the three nonpublic meetings most recently held.
6.

On February 28, 2012, the Board responded with an eight page fax, which is

attached as Exhibit pages 2 through 9.
7.

On or about February 29, 2012, Plaintiff submitted another records request

(Exhibit page 10) seeking: a) a copy of the minutes of the Board’s December 5, 2011
nonpublic meeting; b) the minutes of the remaining nonpublic meetings held during 2011
and c) minutes of any “workshop sessions” held during 2011.
8.

On March 6, 2012, the Board responded with a twenty-five page fax, which

is attached as Exhibit pages 11 through 35.
9.

On May 23, 2011, The Record published the Board’s 2011-2012 meeting

schedule which is required by N.J.S.A. 10:4-18. The publication is attached as Exhibit
page 36.
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First Count
(Failure to Pass Proper Nonpublic Session Resolutions)
10.

Plaintiff repeats the allegations stated above as if set forth at length herein.

11.

In her February 28, 2012 fax cover page (Exhibit page 2), Ms. Ambrose

states that “Resolution S” (Exhibit page 9) which was passed at the Board’s May 9, 2011
reorganization meeting authorized all the Board’s nonpublic sessions for which minutes
were provided in response to Plaintiff’s February 22, 2012 records request.
12.

On information and belief, it appears that the Board believes that

“Resolution S” passed at its reorganization meeting authorizes all nonpublic sessions it
may choose to hold until its next reorganization meeting.
13.

N.J.S.A. 10:4-13, however, requires that a separate resolution be passed in

public prior to each nonpublic meeting. Such resolutions needs to state the “general
nature” of the subject to be privately discussed and state “as precisely as possible, the
time when and the circumstances under which the discussion conducted in closed session
of the public body can be disclosed to the public.”
14.

The minutes of the nonpublic meetings held during 2011 and on January 9,

2012 each contain a “motion” that purports to authorize the executive session but a)
those motions are apparently passed without the public in attendance and b) that even if
the public is admitted to the portions of the meetings where those motions are passed,
the motions are deficient because they do not provide the specificity required by N.J.S.A.
10:4-13(a) and do not even attempt to comply with N.J.S.A. 10:4-13(b). Alternatively, if
the “motions” are indeed passed in public, then the public meetings at which the motions
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are passed violate the Act because they do not commence with the announcement
required by N.J.S.A. 10:4-10.
WHEREFORE, Plaintiff demands judgment:
A.

Requiring the Board, prior to excluding the public from any future meeting,

to pass a resolution in public that contains all the elements required by N.J.S.A. 10:413(a) and (b) set forth with the maximum amount of detail that can be disclosed without
undermining a legitimate governmental or privacy interest.
B.

Awarding Plaintiff his costs.

C.

Such other relief as the Court deems equitable and just.
Second Count
(Uncertainty of occurrence of executive and “workshop sessions”)

15.

Plaintiff repeats the allegations stated above as if set forth at length herein.

16.

“Resolution S” states, in pertinent part:
AND BE IT FURTHER RESOLVED that regular Board of
Education meetings will commence at 8:00 P.M., in the Upper
School Media Center and that the Board of Education may
meet at 7:00 P.M., in Executive Session for the purpose of
discussing personnel, litigation, negotiations, individual
privacy, security, investments/property acquisition and legal
matters as well as at 7:45 P.M. for a Workshop Session.
(Emphasis supplied.)

17.

Identical “may meet” language is contained within the annual meeting

schedule that N.J.S.A. 10:4-18 requires to be published in the newspaper. (Exhibit page
36.)
18.

Thus, members of the public are left uncertain as to whether the Board, on

any given meeting date, will convene at 7 p.m. for an executive session, 7:45 p.m. for a
“workshop session” or at 8 p.m. for a regular meeting.
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19.

N.J.S.A. 10:4-18 requires the annual meeting schedule to set forth “the time

and date of each meeting” so that interested members of the public don’t have to guess at
what time to arrive.
WHEREFORE, Plaintiff demands judgment:
D.

Declaring that the annual schedule of meetings published in The Record on

May 23, 2011 is insufficient and noncompliant with N.J.S.A. 10:4-18.
E.

Enjoining the Board from posting and publishing future annual meeting

schedules unless they are fully compliant with N.J.S.A. 10:4-18 and set forth the date
and time of each scheduled meeting.
F.

Awarding Plaintiff his costs.

G.

Such other relief as the Court deems equitable and just.
Third Count
(Improper topics privately discussed)

20.

The minutes of the Board’s November 7, 2011, 7:08 p.m. nonpublic meeting

(Exhibit page 6) reflect Board discussion of “Sunshine Law/Board Retreat” “HIB” and
“Flexible Spending Account”
21.

The minutes of the Board’s December 5, 2011, 7:15 p.m. nonpublic meeting

(Exhibit page 13) reflect Board discussion of “Finance – June 30, 2011 Audit – Reviewed
with Steven Wielkotz.”
22.

The minutes of the Board’s January 10, 2011, 7:25 p.m. nonpublic meeting

(Exhibit page 13) reflect Board discussion of “Finance – Budget.”
23.

Because of the terseness of the minutes (see Fourth Count, below), it is

difficult to understand what was discussed. On information and believe, however,
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Plaintiff alleges that the matters discussed during the January 10, 2011, November 7,
2011 and December 5, 2011 nonpublic meetings are not within any of the N.J.S.A. 10:412(b) exceptions.
WHEREFORE, Plaintiff demands judgment:
H.

Declaring that Defendant Board violated the Senator Byron M. Baer Open

Public Meetings Act by discussing matters during the January 10, 2011, November 7,
2011 and December 5, 2011 nonpublic meetings that were required to have been
discussed at a meeting at which the public was permitted to attend.
I.

Enjoining Defendant Board, going forward, from discussing matters in

nonpublic session unless those matters meet the requirements of N.J.S.A. 10:4-12(b)
strictly construed in favor of openness and against closure.
J.

Awarding Plaintiff his costs.

K.

Such other relief as the Court deems equitable and just.
Fourth Count
(Nonpublic Minutes not Reasonably Comprehensible)

24.

Plaintiff repeats the allegations stated above as if set forth at length herein.

25.

The minutes of the nonpublic meetings attached as Exhibit pages to this

complaint are not reasonably comprehensible as required by N.J.S.A. 10:4-14.
WHEREFORE, Plaintiff demands judgment:
L.

Declaring that Defendant Board violated the Senator Byron M. Baer Open

Public Meetings Act by failing to keep reasonably comprehensible minutes of its 2011
and January 9, 2012 nonpublic meetings.
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M.

Requiring the Board, going forward, to record minutes of its nonpublic

meetings that contain enough detail and context to allow a reader to understand and get
a good sense of each matter discussed, the various sides of and points of view regarding
those matters and any conclusions that the Board reached regarding those matters.
Nothing in this requirement shall prevent the Board from redacting its nonpublic
meetings, as necessary, to prevent public disclosure of issues that need to be kept
confidential.
N.

Awarding Plaintiff his costs.

O.

Such other relief as the Court deems equitable and just.
Certification Of No Other Actions

Pursuant to R.4:5-1, it is hereby stated that the matter in controversy is not the
subject of any other action pending in any other court or of a pending arbitration proceeding
to the best of my knowledge and belief. Also, to the best of my belief, no other action or
arbitration proceeding is contemplated. Further, other than the parties set forth in this
pleading, I know of no other parties that should be joined in the above action. In addition, I
recognize the continuing obligation of each party to file and serve on all parties and the
Court an amended certification if there is a change in the facts stated in this original
certification.
Certification Pursuant to R.1:38-7(b)
I certify that confidential personal identifiers have been redacted from documents
now submitted to the Court, and will be redacted from all documents submitted in the
future
Dated: March 7, 2012

_________________________
John Paff
Plaintiff
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To: mwelfel@englewoodcliffs.org
Subject: OPRA Request
Englewood Cliffs Board of Education
Please accept this e-mail/fax as my request for government records in
accordance with the Open Public Records Act (OPRA) and the common law
right of access. Please respond and send all responsive documents to me
via e-mail at paff@pobox.com. If e-mail is not possible, please fax
responses and responsive records to me at 908-325-0129. Also, I would
appreciate it if you would acknowledge your receipt of this e-mail/fax.
Records requested:
1. The minutes of three most recently held nonpublic (i.e. "closed" or
"executive") municipal governing body meetings for which minutes are
available for public disclosure in either full or redacted form.
2. The resolutions, as required by N.J.S.A. 10:4-13, that authorized the
three nonpublic meetings for which minutes were provided in response to
#1 above. (If the resolutions are spread out in full in the public
meeting minutes (as opposed to "free standing" resolutions), please
furnish only those pages of the public meeting minutes that contain the
resolutions.)
3. The resolutions, as required by N.J.S.A. 10:4-13, that authorized the
municipal governing body's three most recently held nonpublic meetings,
regardless of whether minutes of those meetings are publicly disclosable
in either full or redacted form. (If the resolutions are spread out in
full in the public meeting minutes (as opposed to "free standing"
resolutions), please furnish only those pages of the public meeting
minutes that contain the resolutions.)
Thank you,
John Paff
(voice - 732-873-1251)
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To: mwelfel@englewoodcliffs.org
Subject: OPRA Request
Englewood Cliffs Board of Education
Please accept this e-mail/fax as my request for government records in
accordance with the Open Public Records Act (OPRA) and the common law
right of access. Please respond and send all responsive documents to me
via e-mail at paff@pobox.com. If e-mail is not possible, please fax
responses and responsive records to me at 908-325-0129. Also, I would
appreciate it if you would acknowledge your receipt of this e-mail/fax.
Records requested:
1. The minutes of the Board's December 5, 2011 nonpublic (i.e. "closed"
or "executive") meeting.
2. The minutes of all of the Board nonpublic (i.e. "closed" or
"executive") meetings held during 2011 except for those already provided
(October 3, 2011 and November 7, 2011).
3. Resolution S, passed on May 9, 2011, indicates that there may be
"workshop sessions" held at 7:45 p.m. I'd like the minutes of each such
workshop session held during 2011.
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Exhibit Page 24

Exhibit Page 25

Exhibit Page 26

Exhibit Page 27

Exhibit Page 28

Exhibit Page 29

Exhibit Page 30

Exhibit Page 31

Exhibit Page 32

Exhibit Page 33

Exhibit Page 34

Exhibit Page 35

New Jersey Public Notice

1 of 1

http://archive.publicnoticeads.com/NJ/search/view.asp?T=PN&id=272\5...

Your online source
for public notices in New Jersey
Public Notice

NJPA
840 Bear Tavern Road
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County: Bergen
Printed In: The Record, Hackensack
Printed On: 2011/05/23

Public Notice:
BOROUGH OF ENGLEWOOD CLIFFSBOARD OF EDUCATION
2011/2012 ANNUAL MEETING SCHEDULE
The Englewood Cliffs Board of Education approved the 2011-2012 Meeting Schedule on May
9, 2011. All Regular Meetings are to be held at 8:00 P.M. in the Upper School Media Center.
Action may be taken at the Regular Meetings. The Board of Education may meet at 7:00
P.M. in Executive Session for the purpose of discussing personnel, litigation, negotiations,
individual privacy, security, investments/property acquisition and legal matters as well as at
7:45 P.M. for a workshop session.
July 11, 2011 January 9, 2012
August 1, 2011 February 6, 2012
September 12, 2011 March 5, 2012
October 3, 2011 April 2, 2012
November 7, 2011 May 7, 2012
(Re-Organization)
December 5, 2011 June 4, 2012
Mary Welfel
Business Administrator/Board Secretary
May 23, 2011-fee:$31.19 (33) 3085401
Public Notice ID: 16530848.HTM
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