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~ JOHNF, FILLES, R, ESQ.

*"Mount Holly, New Jersey 08060
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223 High Street, 2nd Floor

(609) 267-771 |

Attorney for Plaintiff
' o SUPERIOR COURT GFNEW

DAVID |, MacFARLAND, BURLINGTON COUNTY

' LAWDMSION

. Flaintiff,
V. ' . : DOCKET NO,

COMMISSIONERS OF FIRE DISTRICT NO. 2 : CVIL ACTION
IN THE TOWNSHIP OF BORDENTOWN,
BURLINGTON COUNTY, NEW JERSEY, abody VERIFIED COMPLAINT
corporate and politic; STEPHEN MONSON, an WITH JURY DEMAND

elected fire commissioner; MATT DILLON, an
elected fire commissioner: JOSEPH FRESCO, an
elected fire commissioner; ANDREW WATSON,
an elected fire commissioner: and DAVID
HORSNALL, an elected fire commissioner,

Defendarts,

-~ The plaintiff, David.|..MacFarand, as and for his complaint-against the defendants above

'"i:aptiohéd. says:
PARTY IDENTIFICATION
l. The plaintiff, David |, MacFariand (hereinafter “MacFarfand™), currently resides at |56
7th Avenue in the Township of Florence, Burlington County, New Jersey, |
2, The defendant, Commissioners of Fire District No, 2 in the Township of
Bordentown, Burlington County, New Jersey (hereimafter “Fire District"), is a body corporate a;ﬁd

politic organized and existing pursuant to N, J.SA 40A:14.70, et seq for the purpose of providing fire

. suppression and prevention services to the public residing and/or visiting within the geographical area

serviced by same governmental entity; and at all times relevant herein, said defendant maintains its
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~Roat-inthe-Township-of- -Bordentown;- Burlingtom County- New Jersey:om e
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prrnc:pie offices at 262 Crosswicks Road in the Township of Bordentewn Burlington County, New
Jereey

3. The defendant, Stephen Monson (hereinafrer "Commissioner Monson"), holds public
office as an elected_ commissioner of the Fire District: and this defendant currently resides at | |
Winding Brook Road in the Township of Bardentown, Burlington County, New jersey.

4. The defendant, Matt Dillon (hereinafter "Commissioner Djilon”) halds public office as
an elected commissioner of the Fire District; and this defendant currentry resndes at 2 West
Constitution Drive in the Townstip of Bordentown, Burlington County, New Jersey.

5. The defendant, Joseph Fresco (hereimafter ‘;Commissiener. Fresco™), holds public office
as an elected commissioner of the Fire District: and this defendant currently reeides at 24 Lexington
Road in the Township of Bordentown, Burlington County, New jersey.

; 6. The defendant, Andrew Watson (hereinafter “Commissioner Watson”), holds public

offi ice as an elected cc:mmnssmner of the Frre Dasmct and thtS defendant currently res*ldes at 23 Lecust

7. The defendant, David Horsnall (hereinafter “Commissioner Horsnall"), holds public
office as an elected commissioner of the Fire District; and this defendant currently resides at |5
Oxford Court in the Township of Bordentown, Burlington County, New jersey,

| FACTUAL ALLEGATIONSS

8, Plaintiffis, at all times relevant herein, employed on a full time basis by the Fire District
as a career firefighter,

9, The Fire District is statutorily empowered by NJ.S.A. 40A:14-81.1 to create paid
firefighter positions; and N.J.S.A. 40A:14-81.3 authorizes supervisory authority over such paid

personnel to be exercised by the commissicners of the Fire District,"
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10, Although firefighters employed by the Fire District possess tenure rights in continuing

" employiment, which can not be deprived absent showing of just cause in compliance with due process

as referenced at N).S.A. 40A:14-19, et seq, the Fire District is subject to and controlled by the New

Jersey Civil Service Act (hereinafter “the Act”), NJSA. [ 1A/l1, et 5eq.

H.  Similar to Title 404, the Act not only provides, but also requires, a public employer to

- comply with both procedural and substantive due process compenents which, by Legislative

enaciment, thereby creates a property and liberty interest held by; such career firefighters protected by
the Fourteenth Amendment to the United States Constitution,

12, With respect to procedural due process, the Act (as expounded by administrative

regulations codified at NJLA.C, 4A:1-1.1, et seq) provides the following rights:

(a) Prior to taking any action, which would interfere or suspend a career

firefighter’s cortinuation in position, the public employer must serve such employee with a Preliminary

Notlce of Dlscnphnary Actlon semng forth the charges premnsmg contamplated suspensnon or removal

ag_d afrord said-employes:the opportunity-fora hearing prior to-taking such-action- un!ass-"lt J§m e
determine-that the employee is unfit for duty or is a hazard to any person if permitted to remain on

the job, or that an immediate suspension is necessary to maintain safety, health, order or effecuve

direction of public services.* Recited from N JAC. 4A:2-2.5(a) 1.

(b)  Inthose exceptional instances where the public employer belueves the
employee unfit for duty or & hazard to any person if permitied to remain on the job ‘the employee
must first be apprised either orally or in writing of why an immediate suspension is sought, the charges
and general evidence in support of the charges and provided with sufficient opportunity to rewew the
charges and the evidence in order to respond to the charges before a representative of the appointing

authority;” and even then, were immediate suspension imposed, a Preliminary Notice of Disciplinary
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Action with oppertunity for a hearing must be served in person or by certified mail within five (5) days
fol!ovwng the immediate suspension, See again N.J.A.C. 4A2.2.5a) ).

() The aforesaid Preliminary Notice of Disciplinary Action includes notice that the subject
employee may request a departmental hearing which, if requested, shall be held within thirty (30) days of the
Preliminary Notice. of Disciplinary Action unless waived by the employee or a later date as agreed to by the
parties, See, N A.C, 4A:2-2. 5(d). In the alternative, an employee may waive opportumty for departmental
hearing whereupon a Final Notice of Drsophnary Action would be issued, See NJAC 4A:2-2.5(¢)

(d)  Inaddition, the employee is provided opportunity to review the evidence
suppomng the charges ang present and examine watnesses incidental to a departmental heamng o
conducted pursuant to NJAC, 4A:2-2.6.

{e) Should the disciplinary action impose five (5) days or more suspension, then
th

e employee has a procedural due process right to request de novo hearing through the Merit

S):rstem Board within the New Jersey Department of Personnel, See, NJA.C. 4A:2-2.8 and 4A:2-
2.9(b).

only upon a showing that he “is unfit for duty oris a hazard to any person if permitted to remain on
tue job, or that an immediate suspension is necessary to maintdin safety, health, order, or effective
direction of public services,” which defines the just cause standard necessary to interfere with said
plaintiff's property and/for liberty rnter-ests incidental to uninterrupted mamtenance of employment

pOSltIDJ‘I

(8 - The Act further impases upon the public employer the burden of proof

pursuant to NJ.S.A. | 1A:2.2],

13. i .
MacFariand has been suspenued without pay for three (3) months effactive on or

4] As alleged supra, immediate suspension céuld be :mposeduponMacFa_r[and o
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about January 29, 2009 on the allegation that a psychologist's evaluation conducted on fanuary 14,
© 2009 has deemed said plaintiff undit for duty as afirefighter. Annexed hereto as Attachment “A” is a

copy of correspondence dated }anuary 29, 2009 addressed to MacFar!and communicating the

defendants' decision and action,

4. The defendants have faited and refused to provide MacFarland with any procedural
due process as required by the Act notwithstanding request made by the plaintiff, through his attorney
in Correspondence dated February 6, 2009, for same, A copy of said correspondence is annexed
hereto as Attachment “B"

5. In addition to making such request to be afforded procedural due process as required
by the Act addressed directly to the defendants, the plaintiff through his attorney communicated same
to the Fire District's solicitor, Richard M. Braslow, Esq. (hereinafier “Braslow"), via correspondence
dated February 13,2009. A copy of said letter is annexed hereto as Attachment “C",

6. Whenno response was recewed from the defendant n tumeiy manner, MacFarfand

; __ ;S_nghtadmtnﬁtratmmmanaenmﬂ by fiing appeal through the. Merit Systern_ Board.. Annexed hereto,..
as Attachment "D" 5 2 copy of said appeal dated February 19, 2009.

I7. Brastow did contact plaintiffs attorney by telephone to advise that the Fire Dlstnct had
neﬁ:her requested nor authorized h:s irvolverent in this matter. Such communication was confirmed
by correspondence dated March 5 2009 annexed hereto as Attachment “E",

| 18. The Merit System Board thereafter communicatad request for supplemental
sibrmissions by the parties in correspondence dated March 5. 2009, a copy of which is annexed

her‘eto as Attachment “F",

19, Commissioner Watson and Commissioner Monson responded to the Merit System
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responfe. without exhibits as referenced therein, is annexed hereto as Attachrment "G",
E 20, Conspicuously absent from defendants’ éfore'said response is any discussion or
justification as to the reasons the Fire District denied and refused MacFarl.land procedural due process
requrred by the Act; and instead, the defendants proffered argument allegediy justifying its decision
to impose ninety (90) day suspension upon the plamtlff
21, MacFarfand responded to the Merit System Board by correspondence dated April 3,
2009, a copy of which Is annexed hereto as Attachment "H", focusing upon defendants' filure to
-comply with the Act, | | |
22.  To date, the Merit System Board has not provided adjudication in this matter,
| FIRST COUNT
23, The defendarts’ conduct violated the Fourteenth Amendment to the United States
Constitution (hereinafter '_'Federal Constitution") by depriving the plaintiff pro;ﬁeny and/or liberty

uméfests Hnnc:?dental in continuing employment with the Fire District without due process of faw.

PR R W Eh.cegaﬂtﬁ..pmcedure,..defﬂndants;havei.fajled'tcxpmvidﬁ_'the‘plaintiﬁ‘ WItH- s

meaningful notice in timely manner concerning the basis for | amposmg suspension, an opportunity to be
heard ether/both prior to and/or after the | imposition of ninety (90) day suspension without pay, and
an opportunity to obtain and review the psychological reports and other documentary basis upon
which the public employer has premised its decision, which rights are as explicitly defined and
required by state law,

(b)  With regard to substance, the defendant's decision 1o impose ninety (90) day
su5pen510n without pay lacks ;ust cause in that, at all times relevant to the suspensron, the plaintiff was
physically excused from duty since he suffers a medical condition addressable through the New Jersey

Workers Compensation Act (hereinafter "W, CAMNJSA 34; IS |, et seq, on which claim




:

o g

" MacFartand is represented by Robert R, Hahnemann Jr., Esq. as evidenced by correspondence dated

February > 2009 annexed hereto as Attachrnent 1", Assertlon by defendants that the Fire Dmrlct had

. just cause to impose suspension is both !udxcrous and irrational since the plaintif would not be on

' emp!oyment premises impacting employer's interest dye to his placement on medical leave,
24, MacFarland has been damaged by defendants’ action in the following, non-exclusive,

mannar;

(®  Thereisan employment practice involving the Fire District whereby

common practice in other fire districts and municipat departments throughout the State. As a result of
suspension imposed, MacFarland will Teceive only his témporarf benefits under the W.C.A, which is
le.ss than hlS qu wage ent«tlement
_—_,___ —m (b} Since.the. def@hdants Ar&.Not-paying: MacFar;land -Wages-for-the rinety (90) day
Suspension term, there are no contributions being made to the Police and Firemen Retirernent
Systern within the New Jersey Division of Pensions, Accordingly, MacFarland loses the three months
of pension time accryaf by suspension | Imposed. The plaintiff has not yet been “vested" with pension
entitiement, since he hag not been employed for five (5) years as required by state law, and
consequently, plaintiff can il afford interruption of any accrual time,

25, As aproximate result of the defendants un{awrul actions aforesaid, MacFarland has
suffered damages for which he seeks appropriate equitable and iega! redress under the provisions of
the Civil Rights Act of 1871 (hereinafter “Section 1983"), 42 LU.S.C. 51983,

26.  The defendant, Fire District, is at all times relevant herein a public ertity subject to suit

.
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under Section 1983,
27, The fire: commissioners, individually named as party defendants, have by their conduct

perpetrated a state action within the rﬁeaning of the Fourteenth Amendment to the Fedearal

Constitution thereby rmaking each liable to plaintiff under Section 1983,
SECOND COUNT

28, The plaintiff repeats each and every allagation set fc:rth in the proceading Count and

iInvorporates the same herein as though full set forth at length.
ees 029 I addition to violatihg the procedural and substanti.v.adue.,process protection afforded. ..

by the Fourteenith Amendment to the Federal Constitution, the defendants have also violated same
constitution’s First Amendment guarantee to bodily privacy snmlfariy actionable under the provisions of
Section I983

30, Atalltimes relevant herein, the defendants failed to demonstrate a compelling state

rnter@st mcndental to requmng MacFarland undergo psychologlcal counsehng and/or Jmpose

- _enmiaymentﬁumensrcn To-ensure. compliance with such: directwe e e
31, Even assuming, arguendo, that defendants are found to possess rights to invade the
cﬁnstttmuonally Protected right of bodity privacy, the defendants have falled and refused to prowde
minimal procedural due Process as otherwise requireg, |
| 32, Asaproximate result of defendants’ unlawiyl actions, the plaintiff has suffered | damages
for which he seeks appropriate equitable and legal redress through this litigation,
| THIRD COUNT
33. Thé p!aintiﬁ’ repeats gach and every allegation set forth in the proceeding Counts and
incorporates the same herein as though fulf set forth at tength.

34, Inaddition to possessing constitutionally protected rights premised upon the First and
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Fourteenth Amendment;s to the Federal Constitution, MacFarfand also enjoys protection against the
- public employer's intmsion inta medial, emotional and psychological interests pursuént to the
Arﬁericans with Disabilities Act (hereinafter "A.D.A.“j, 42 U.5.C. §12101, et seq, which féderai statute
states that an employer “shall not require a medical examination and shall not make inquires of a . .
(current) employee as to whether such employee Is an individual with the disability or as to the nature
or severity of the disability, unless such exarmination or inquiry s shown to be related and consistent
with business nc;:cessity."
v: 38,0 The defendants lack any “business necessity"-warranting MacFarand's referral to the
Fire District’s psychologist, Robert L, Tannenbaum, Ph.D, {hereinafter "Tannenbaum”), in the first
instance andyor basis to require MacFarland to comply with Tannenbaum’s recommendations.
36, The ADA. creates a pmpémz (and)or liberty) interest in the privacy of an individual's
health condition which may not be infringed by an employer, either public or private, except in those

exceptional situations defined by same federal statute which are not reievant and/or applicable sub

37. Asaproximate result of the defendarts’ unlawful actions, the plaintiff has suffered

damages for which he secks appropriate equitable and legal redress through this litigation,
| FOURTH COUNT

38': The plaintiff repeats each and every allegation set forth in the proceeding Counts and
incorporates the sarne herein as though full set forth at length. |

39. Even assuming, arguendo, that MacFariand suffers dlsatnhty within the meaning of such
term as deﬁned by the AD.A, or ha,ndlcap within the meaning of such term as defined by the New
lersey Law Against Discrimination (hereinafter "LAD.™, NJ.SA. 10:5-1 » et seq, whereupon the

defendants possess a compelling state interest requiring the plaintiff to participate in ongoing

judize T S S e
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counseling, his placement on _niﬁet)} (90) day suspension without pay is not a reascanabré
’ accommodation for such disability/handicap.

40, Since the defendants have, themselves, charactenzed MacFariand as an individual
suffenng disability/handicap in need of addressment, his placement on ninety (90) day suspension
without pay constitutes discriminatory and/or retaliatory action for such status, thereby violating both
the AD.A. and LAD.

41, Asaproximate result of defendants’ unlawful actions -- both in context with

‘‘‘‘‘ . Jefendants’ fallure to afford plaintiff medical leave under the provisians of the federal amr!y and

Medvcai Leave Act (hereinafter 'F.M.LA", 29 U.S.C. §2601, et seq whereby the p!aintiff could have

- Income and/or in plaintif's placement on sUspension withaut pay status which can only be regarded as
dlscnmmatory and retahatory for the disability/handicap condition identified by Tannenbaum -- the
plaintlﬂ" has suﬁered damages for wh:ch he seeks appropnate legat and equ;tabie redress through this "
_._‘___[Ilgatqon,_..,_ ....... S e e et e et e
FIEFTH COUNT
42.  The plaintiff repeats each and every allegation set forth in the proceeding Counts and
incorporates the same herein as though full set forth at length,
43, The plaintiff has incurred, and will continue to incur, attormey fees and ‘legar costs
incidental to the Rrosecution of the action sub judice.
' 44.  The Civil Rights Attornay Fees Awards Actof 1976, 42 US.C, §1988, empowers the

. Courtto award reasonable attornay fees and legal costs to-a prevailing plaintiff in a Section 1983

aCtlD!'l, which recov&ry plaintiffs seek, 35 provided by said statute.

. The ADA, LAD. and F.M.LA. simifarly authorize award of reasonable attorney fees




. :
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10 4 plaintiff prevailing on such claims, which recovery plaintiffs seek, as provided by said statutes.
SIXTH COUNT

46.. The plaintiff repeats each and every allegation set forth in the proceeding Counts and

incorporates the same herein as though full set forth at length.

47, The Superior Court of New lersey is empowered with subject matter jurisdiction to
conduct a hearing de novo by way of common law right certiorari as discissed in Bomanowski v, Brick
Tn., 185 N.J. Super 197 (Law Div, 1982}, aff'd per curiam 197 N J- Super 79 (App Div, f983) and

- 35 applied jn Akridge v. Rarres, .18 N J. Super 557 (Ch. Div. 1972), affd 122 N.), Super. 476, (App.....
Div.}, affd 65 N.J. 266 (1973), cent, den. 420 U.S, 966, 95 S, Ct. 1361 43 L. Ed. 2d 445,

48.  The plaintiff requests that the Court exercise its certiorar] authority to review and
redress defendants’ decision to | IMpose rinety (90) day suspension without pay against him.

WHEREFORE, the plaintiff demands judgment against the defendants for compensatory,
incidental and pumtlve damages. for declar*atory ;udgment that leSt cause, as requtred and established

_ bz starte iaw d|d not £xist upgnwhlch 12 substantiate- imposing any. penodnf Suspension without-pay; ... .. ..
for declaratory judgment that defendants failed and refused to provide plaintiff with procedural due

process violative of both the Fedaral Constitution and state faw, which provisions are referenced in

this pleading; for equitable relief in the form of an injunction precluding the defendants from continuing
plaintiff's placement on suspension without pay status: for mandamus fequiring the expungement of

this mcmient from any and all records mairtained by the defendant involving the plaintiff such that same

neither can nor will be referenmd in futuro; for equitable relief in restoring the plaintiff to statys quo

ante his placement on Suspension, without pay, status, and in connection therewnth award phirtiff

recovery of such back wages whu:h would have been paid to him in accord with past practice

mVDIan indivicuals placed on workers compensation leave of absence; for attomey fees, irerest and
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costs of suit; and for such other relief as may be deemed appropriate and/or necessary afbeit not

: explicitly requested herenow.
JURY DEMAND
The plaintiff hereby demands a trial by a jury of twelve (12) persons on alf issues as provided
by NJ. Court Rule |:8-1 as made specifically applicable to the Law Division per N.j, Court Rule 4:35-
I
RESERVATION OF CLAIMS

: h.,u..,‘..\‘.PJaimJﬁ". reserves the right to add any..additic;\ma! claims, counts or parties as same may becorne

known during the course of this litigation, |
RULE 4:5-1 CERTIFICATION
Pursuant to N.). Court Rule 4:5-1, the undersigned hereby states that the within matter in
controversy is not the subject of any cther action pending in any Court or of a pending arbitration |
procgedirjg. To.the bg# of plaintiﬁ"'s belief, no other judical actions or arbitration prdceedings are
S -contemplated, _Tﬁhﬁ;und.ersigned..ncates..homuet:.-..thaltan-administrati.vé;;[lapéél..he.r;be'em.ﬁfed.;wgtfjw..the._.-..

Merit System Board within the New lersey Department of Personnel asserting some, but not all,
clairs as afleged herein, which adyudication has not yet been made. Further, other than the parties
set forth in this pleading, the undersigne_d knows of no other party that should be joined in the above
action. Finally, the-u‘ndersigned recognizes the continuing Obtigation of each party to file and serve on
all parties and the Court an amended certification if there is a change in the facts stated in this original
certification,
Dated: ¢/29/09 42“,4 @@A /L

liles g
Attorney for Plantiff
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CERTIFICATION OF VERIHCATION -

The undersigned plaintiff, identified in this pleading, hereby certifies in compliance with N.J.
Court Rule |:4-4(b) and i:4-7 that he has read the within complaint and that the allegations set forth
therein are true'to the best of his knowledge and belief, The undersigned further certifies that the

foregoing statements made by him are true-and he is aware that if any of the foregoing statements

+ made by him are wilfully false, he is subject to punishment, #

/ o St )
. "r s iyl
Dated: _f et & C):::T
e e e ‘Dayfé J- MacFarland.... . o
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262 Crosswicks Road

/’q CONF 'DENTM_L - Bordentown Twp., NJ 08505

danuary 29, 2009

VIA HAND DELIVERY AND CERTIFIED MAN,

David MaﬂFarJand

156 Seventh Avenue o

Roebling, Ny 08554 o o

PRIVILE D CONFID AL Co U
Re: Duty Statys

Dear Flrefighter Dayjy MacFarland;

Pursuant to Your psychological evaluation On January 14, 2009, br, Robert

Tanenbaum has deemed you unfit for duty a5 g firefighter, Ag 2 result this |etter i5 to
Inform You that ag of January 29, 2009, you are belng suspendsg from duty without pay,
Dr. Tanenbaum has recommended that You be suspended pending & minimum of theee
- months of ONgoing psychaloglcai/psvchiatﬂc treatment, You must obtain tounsaling from
- 3.qualified, doctoral-level, certified pyychologrst OF psychiatrist. 3
_____ | Q_E@_t_im-_Oﬂ:a;ance.weekl-y—'bas{s-énti-lt—'f:{ -highivtuggesteu“tﬁﬂﬁd gve™ T~
written authorization for the treating Professional to notify py. Tanenbaum on g menthiy
basis on your ongoing Involvement o treatment and progress. Kindiy reag and reviey

the attacheq “Request and Authorlzation to: Release/Obtain Records ang Information”

Furthe'rmore, it will be vour rgéponsibmty 1o ensure that such treatment
communications {nates) are regularly forwarde to Captain Herzberg and D,
Tanenbaum. '

fGRAY onft Bemn .,

..
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T} CONFIDENTIAL

will riot occur unless .and untll this psy&hulogical fitness for guty re-evaliation is
complete and satlsfactory evidencéa Is provided demonstrating your fitness for duty,

~ Fire District #2 will allow you to maintain your heaith benefits during this
treatment process so that you may obtain the appropriate tounseling through your
insurer's provider list. As a result, you must provide Captain Herzberg with a written list
of possible candidates to provide treatment by February 5, 2009, This list will be
reviewad by a licensed professional and subseguently returned to you indicating
acceptable candidates to provide you treatment, I no candidates from your list are
deemed acceptable, the fire-district will make best efforts to locate 2 treating physiclan
within your provider network but cannot Euarantee the outcome of same,

As an aside, your psychological evaluation Is praperty of the fire district and not
subject to review absent a court arder or other applicable Jaw. e

In closing, the fire district supports you In achieving overall health and well
being. We wish you the best and understand this is a trying time. However, please
understand that fallure to complete or continue any portion of this treatment program
may result in the immediate tarmination of your empioyment as firefighter from the fire
district, Nonetheless, do not hesitate to contact us should you have any questlons or
concerns during this period. '

Respectfully,

el

¢ Jake Archer
A Ghalean—— e -

Fire Distrlct #2
Bordentown Tewnship
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| ' Altorney at Law

223 High Street - 2nd Floor
Mount Holly, New Jersey 08060

e — —r——— e

Febmary 6, 2009

Bordentown Township Fire District No, 2
262 Crosswicks Road -
Bordentown, New Jersey 08505

Altention:  Jake Archer
" Commission Chalrman =

Re:  Dayig ). MacFartand
- and Bordentown Twp. Fire District No. 2
3 Month Suspension Without Pay
Qur File No, 0 0707

Dear Chairman Archer:

THA -1, et seq, are codified ANJAC A et seq. Anemployee may be suspended
mmediately and prior to 4 hearing under two creumstances, The first occurs "where it is determined
that thg emplqyee is unfit for duty or is a hazard to any person if Permitted to remain on the job, or
tP?at an [mr‘nedr?ta suspension s Necessary 1o maintain safety, health, order or effective direction 'of '
pg}bhc services, ﬁee. NJAC, IA2-2.5¢a)( [). The second occurs when the employee "ig formafly

:j:. arg;ad with a erime of ﬂ'le first, second or third degree, or 5 crime of the fourth degree on the job or
irectly refated to the job." See, NJAC, 4A:2-2.5(a)(2). Notwithstanding Whether suspension i

Licersed 1 Practice in; '

Telephone (609) 26777}, _ _ :
Telofax {60%) 267.9303 Ne»:\': Jersey
&xas

I e—
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Bordentown Township Fire District No, 2
. Re: David |, MacFarland - -

February 6, 2009

Page 2

preliminary notice of disciplinary action with Opportunity for a hearing must be served in person or by
certified mail within five (5) days following the immediate suspension, Ses again, N.LA.C. 4A:2-

2:5GY1D.

Please accept this correspondence as formal request.that your Fire District immediately
provide to my office true and complete copies of the following:

L

I All written correspondences and/or electronic communications addrassed to
any and all forensic psychologists and/or psychiatrists from (and/ar on behalf
of) your Fire District requesting such professiomal concluct an evaluation upon

- FfF MacFarland: ’

2, All written correspondences and/or electronic communications addressed to
any and all forensic psychologists and/or psychiafrists from (and/or on behalf
of) your Fire District providing o such professional any information referring,
characterizing. depicting, complaining and/or invelving F/F: MacFarlanc: -

conducted and/or engaged in such communication;

6. Al prfff&ss;onal PEpOIts received by (and/or on behalf of) the Fire District from
any other forensic Psychologist and/or chiatrist referenc; Vol
FAF MacFariang g any time, i neenc/eriniing
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Bordentown Township Fire District No, 2
Re: David !, MacFarland

. February 6, 2009
Fage 3

Yo | ' ook '
pschJ: :;?Og?srpﬁi?d that all .prpfesmonal reports supplied to your Fire District from any forensic
Or psychiatrist, upon which dedsion. was made to-suspend immediately without pay

orovide F::qz;?; ;s af;? dfmanded that your Fire District expound, in Wiiting, as o wh} it digt not
| administra;r\re COd‘:; rc;; isii.;::__t‘:sder?wll hean_ng and/or the procedural due process rights outiined by
status, PrOr o plading my cllent.on suspension, without pay, employment

ety yc:uré, N

2
F.PILLES,IR. /

JFP/rs

<o r‘"]r. David |. MacFarland
Richard M. Brasfow, Esq.
Qt-0707
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223 High Street - 2nd Floor
Mount Holly, New Jersey 08060

February 13, 2009

' 'Richard M. Braslowy, Esq.
516 Fielders Lane
Torns River, Nj 08755

Re:  Dawvid . MacFarfand

- rand Bordentown Twe, Fire District No. 2
3 Month Suspension Without Pay
Our File No, 01-0707

Dear Mr. Braslow:

tunderstand that you are the solicitor for Bordentown Township Fire District No 2
(hereinafter “the Fire District”). | represent F/F David |- Macfarland who is, at all times rele,ar
herein, employed by the Fire District as a full time and permanent firefighter,

Pursuant to our telephonic conve rsation yesterday afternoon, ll_.am_gqgfq.éing herewith copy of
correspondence-addressed 1o the Fire District's Chairman, Jake Archer, mailed this same date,

. Please advise, at your earliest convenience, whether you wili be involved in this matter, | will

Ve

JORNF, PILLES, |R.

JFPArs | -
e Mr. David |. MacFarland
Q1-0707

Telephone (60%) 267771

Telefax (409) 267-9303 New Jersay

Texas



+ Case 1:09-cv-02865-JEI-JS Document 1-1 Filed 06/12/09 Page 23 of 67 PagelD: 27

’ Attorney at Law

223 High Street - 2nd Floor
Mount Holly, New Jersey 08060

February 19, 2009

State of New Jersey

Merit System Board

3'Station Plaza

44 South Clinton Avenue

Post Office Box 312

Trenton, New Jersey 08625-03 2 -

Re:  David |, MacFariana
‘ and Bordentown Twp, Fire District No. 2
3 Month Suspension Without Pay
OQur File No. 01-0707

Dear Sir or Madamn:
| represent the petitioner, David ). MacFariand, whom the public employer has suspended

without pay for three months on the allegation that a psychological evaluation conducted on January
14, 2009 has deemed him unfit for duty as a firefighter. " It is my Understanding that same psychologist

had evdluated F/F MacF_acland...an:Ma:@}past-accasions-v‘:e)ﬁ?c-ludiﬁg’-h'rm-’ﬁ’c‘-'c'&::r-::i'ésUfhiéf'a'n'dfdr'tﬁntinué'""" T
fire suppression duties. . '

It 15 My understanding that an employee may be suspended immediately and prior to a hearing
upder two circumstances. The first accurs-"where it is determined that the employee is unit for duty
or is a hazard to any person if permitted to remain on the job, or that an immediate suspensionis
Aecessaly to maintain safety, health, order or effective direction of public services.” Seg, NJAC,
HA:2-2.5(2)(1). The second occurs when the employee “is formally charged with a crime of the first
second or third degree, or a crime of the fourth degree on the job or diredtly refated to the job."
See, N;J.A.C. 4A:2-2.5(a)(2). Notwithstanding whether suspension is immediate under either
NJAC 4A2-2.5)(1) or (a)(?). "the ermployee must first be apprised either orally or in writing, of

Iand provided with sufficient opportunity to review the charges and the evidence in order to respond
tQ the charges before a representative of the appointing autharity." Such “Loudermill” hearing has not
been afforded to the petitioner., '

In addition, N.J.A,C, 4A2-2.5(a) 1) mandates that the public employer serve "in person o1 Ly,

—

LR b e e b b U Ry &

Licensed to Practice in:

Telephane (609) 267.7711 ) : Mew Jarsey
Telefax (609) 267-9303 ' Texas
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I
g T

Merit System Board

Re: David ), MacFariand
February 19, 2009

Fage 2 '

certified mail withi ; -
Diccpln ::;i :If:g:;n vf,\t/: E)S) days -ft.:xllowmg the Immediate suspension” a Preliminary Notice of
SUSPENSOn bt e e rgpoztunr_ty for‘ a heat"mg, Since it appears that the public employers
requiteents oo £ bF;: affo?-ge c:J;::nc:m this z}dmlnistrative reguiation, the precedural due process
Preliminary Notice of Disciplina . :S foThlS b howener,the pefiioner has neitrer received a
notice of disciplinary action w&u% bgli\::ugg:r?::e”barfordeqla departmf:ntai hearing from which a final
agency in accord with the New Jersey Civil Service );\g"e&“r .Tlgid? ?EVIG lr e;;e:;qby your sdminitrative

employer dated Feb ' ihci
Ao e t;q:zfgnld()()? relquestggg.,_gg)_q;;ﬁg_ty, of the. factuat basis Premising the appomnting
with the o roaln fi)cnns n;ﬁ Sﬁ;t v;nth%ut pay and demand for departrnental hearng in accc%;m
| : 5 late date, | have not recenved the coyrtes -
nesy of a response

J also annex hereto as Attachment *3"
. nt *8" copy of corr
LPOon m C‘lﬁ tf .. . )’ Q ESPOﬂdence datﬁ‘d anua 9, .
verbal n}c;tice r;ffcr:{:drzér;ggﬁ;? ?:ngtglzm 1? Y. ThiS written communication m{‘ﬁrmgfzﬁﬂf za?igg’ﬂizwed
January 29, 2009 ¥ 1elephone conference with Chairman Jake Archer on Thursday,

Although 1 - ; '
suggests passibg!:; PQE;:;:;Y ﬁegfnﬂy been retained by F/F MacFarknd), my preliminary investigation
manifested by st i diPrISE.I contra NJLA.C. 4A12-5, I(a) and/or (b). Such reprisals have b
Discpinry Acton dated Febriay 3 soy I1%:ostrecent evidenced by Final Notice of
B et hatadlle ) 40 "mDQS_!'Qg,.am;fqrtx_(_‘}ﬂ)_hgucmpensjgn, SR

The petitio i
it s I"‘fherlc Q:p;enqszteé:; ;er:r;sitra]z?dmeg tg»l employment with full back pay and benefits together
ental damages . iate, | j
aw:iard of attorney fees, ag generally provided by Nﬁcaizazﬁﬁg ejzfza?fr;%”:t:'2m§ IL‘:gmg

[tis respectfully submitt
. ed that an evident; ari
 there exjsts , . 'Gentiary hearing should be ot m
5 therefarg a8 fafd?a;;i E;Ed controlling dispute of facts, ag prescribed by Kﬁrflé 2:1.'; t,hls gner Hnee
m IS matter, when transferred 10 the New Jersey Qf'ﬁcle F.-:)[ Ad -,ﬁ' LECU' Rfiquw
MUMIStrative Law,
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Merit Systerm Board
Re: David . MacFarland

February 19, 2009

© Page 3
Very truly yours,
b J %{lﬂ
JORN F. PILLES, JR.
© JFPArs .
- Enclosures
cc: F/F David ). MacFarland

156 7th Avenue =~ o
Roebling, New Jersey 08554

Bordentown Township Fire District No, 2
262 Crosswicks Road _
Bordentown, New Jersey 08505

. Attertion; Jake Archer

Commission Chairman -

0)-.0707

1 U.S. Postay Service
CERTIFIED MAIL., REC

{Homeositic pay Sty o S ET T

s

Fry dn‘.-li‘.'my inturr:mh:_m LI Gar w;t

FICIAL

Fogtage | 8
Cariited Faq

Fatum fimon
(Endomrﬂm'ﬁ:q%tg -, Hero

Rontrig
lEﬂ%bléﬁnﬂ%m )
Totwl Postapa & rgay $ ‘ |

0803 5673 5y

----------------------------------

7008 psug

------

M Form ey, Aatjinl
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Altornay at Law
223 High Street - 2nd Flocr
Mount Holly, New Jersey 08040

March 5, 2009

Richard M, Braslow, Esq,
316 Fielders Lane
Torns River, N 08755

Re:  David ). MacFarfang
Ce e and Bordentown Twp, Fire District No. 2 "+
3 Month Suspension Without Pay
Qur Fiie No, 0 -0707

Dear Mr, Braslow:

Pursuant to qur telephonic conversation Jate Wednesday afternoon, March 4, 2009, |
understand.that Bordentown Township Fire District No, 2 (hereinafter "Fire District™) has not
contacted you requesting your involvement in the matter above referreq, As you are aware, | have
fled an appeal with the New jersey Department of Personne| - Merit System Board (hereinafter
"M.5.8," contesting the Fire Districtis placement of my client on ninety day suspension, without pay, .

~lam scheduled to take My vacation on a Caribbean cruise from Thursday, March 5, 2009 until
Suniday, March 15, 2009, | EXPECt to be in my office the next business day. Since | have not received
any response. whatsoeyer frqm the Fire District to my previoys correspondence dated February 6,

Would you please comtact the Fire District to iNquire as to their intent in this matter.
Very truly Yours, '
o ﬁ:iﬂp,w PILLES, JR. ('\)l‘

Licensed to Practice ir:

JFPArs . .
e Mr David ), MacFartang
010707

Télephone (609) 267-771 |

Telefax(60%) 7679 303 New Jarsey

Texas

far psychological (or psychiatric) reasons, ‘Ycu_r-‘amcejh;; been provided opy Of such appeal.
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STATE OF NEW JERSEY

JON S, CORZINE CIvIL SERVICE COMMISSION HOPE L. COOPER
GOVERNOR Merit System Practices and Labor Relations Chair/Chief Executive O
Written Record Appeals Unit
2.0, Box 312

Trenton, New Jetsey 08625-0312
Telephone: (609) 292-8227  Fax: (609) 984-0442

March 5, 2009 .

John F, Pilles, Esq, Jake Archer,Chairman

223 High Street " Bordentown Township Fire District 2
2" Floor " 262 Crosswicks Road

Mount Holly, New Jersey 08060 Bordentown, New Jersey 08505

Re: David MacFarland; CSC Docket No. 2009-2958;
Request for Interim Relief

Dear Messrs. Pilles and Archer:

The above-referenced matter has beeri received in this office, A decision in this
matter will be rendered on the basis of written argument and documentation. A
copy of the appellant’s submission has been enclosed.

In your subm‘issions, please address the following factors for congideration in
evaluating petitions for interim relief purauant to.V.J.A. C: 4A:2-1,2(c);

L - Clearlikelibood of success on thie Risrits by the petitiotier:  ~ T
4. Danger of immediate or irroparable haym;

3. Absence of substantial injury to other parties; and

4, The public interest, :

The parties may submit additional information within five () calendar
days Dflreceipt of this letter, FPlease indicate on your cover letter that you have
sent copies of all materials submitted to the other party named above. If a party
wishes to review the file, please contact this office at the above-listed telephone

number to schedule an appointment,
S%n?rely, 4 % .

Kelly A. Glenn
Personnel and Labor Analyst

Enclosure
¢: David MacFarland

New Jersay is an Equal Opportunity Employer
Www. state.nj.us/poraonnel
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FIRE DISTRICT No. 2 BORDENTOWN TOWNSHIP

262 Crosswicks Road _
Bordentown Twp., NJ 08505

March 13, 2009.

‘Ms. Kelly A. Glenn, Personnel & Labor Analyst
Written Records Appeals Unit
Merit System Practices & Labor Relations
.- Civil-Service Commission s
P.O, Box 312
. Trenton, New Jersey 08625-0312

"Re:  David MacFarland; CSC Docket No, 2009-2959
Response to Request for Relief _ ‘

Dear Ms. Glenn:
‘This letter and the accompanying enclosures (see appended list) are submitted as

additional information and in response {o your cotrespondence dated March 3, 2009, in the
-above captioned matter.. Please note that the Bordentown Township Board of Fire -

_.._Commissioners, Fits Distriot No, 2 (hereafier Commissioners); received the-above referenced. . e

correspondence on Tuesday, March 10, 2009,

It is the view of the Commissioners that the enclosed information will enable you to
render & decision denying the reljef requested by the Appellant, MacFarland, In support of our
view we submit that the Appellant has offered no evidence sufficient to meet or satisfy the four
(4) factors listed for consideration in your ¢valuation of a petition, The Commissioners also
wish to I:;irl-:uw your atiention to the following pertinent facts, as supported by the enclosed
materials. : . '

L. In the mosi recent psychological evaluation of the Appellant, it is -
noted the Appellant admitted his fajture to satisfy his January 2006
agreement to follow up requirements that he “initiate a course of
peychologicul counseling .., with a focus on stress management,
work relationships, and control of alcohol consumption.” See:
“Fitness for Duty” Report, Jan. 23, 2006, prepared by Robert L.
Tanenbaum, Ph.1D., at p. 6; and “Fitness for Duty (Firefighter)”
Report, Jan, 21, 2009, prepared by Robert L. Tanenbaum, PhDD, at

(60g) 29é~8527 Fax: (60g) 298-8546
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pp. 3,.5-6.1

2. It is also noted that Appellant apparently continues to have an alcohol
abuse issus, a fact noted in the 2006 evaluation report. See: Tanenbaym,
“Fitness for Duty” Report, fan, 25, 2006, at p. 4, 3, 6; and Tanenbaum,
“Fitness for Duty (Firefighter)” Report, Jan. 21, 2009, at p. 5.

. Inlight of these specific facts the Commissioners submit that there is: No clear ,
likelihood of success of this petition on the metits; The Appellant’s continued work place
behaviors, as well as his failure to “ipitiate a course of psychological counseling ., ,” within the
close working environient of 4 fire house could constitute a danger to him, those-working with
bim, and the public; and the vital need 1o serve the public interest in having a fully functioning
fire fighting force to protect the community, '

The Commissioners welcome this Opportunity to present the CSC with a complete record
in this matter, and trust that, upon your review, you will determine this matter is without merit,

For the Bordentown Township, Board of Fire
Commissioners, Fire Disirict No. 2
Mubmitted,

Stephén MonSon
Commissioner

encl. (See Appendix} -

¢ JohmJ Pilles, Jr, Bsq., Attorney for Appellant MacFarland, w/enel

Richard M. Braslow, Esq., Attorney for Bordentown Township, Board of Fire
Commisgioners, Fire District No. 2

. ' Please note that the “Fitness for Duty” Reports, included herein, bear a heading
"P'rmlcged & Confidential” and are subject to federal (FIPFA) and State laws govemning -
privacy. Notwithstanding that provision, these “Fitness for Duty” Reports have been included
herein to provide g complete record in this matter. Moreover, in as much as counsel for the
Appellant made specific reference to those Reports in his transmittal letter to the C8C, we
interpret that reference'ns a waiver of any claim of privilege, h
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Ra  Description of Document(s)

1

L e

L=

0

12

13

14

oy

I

and; o
APPENDIX
Approved Therapists Letter, dated Feb. 17, 2009, to David MacFarland from Andrew

Watson, Chairman, Bordentown Township Board of Fire Commissioners, Fire District
No. 2, 1 page,

CMRRR card for receipt of Ru 1

Apfnroved Therapists Letter, dated Feb, 8, 2009, to Ddvid MacFartand from Jake Archer,
Chairman, Bordentown Township Board of Fire Commissioners, Fire District No. 2, 1

page,
Acknowledgment of receipt form, dated Feb,S, 2009,Approvcd Doofar’-s Lxst, Ra3

- . CMRRR receipt & card for ;‘eceipt ofRa3

Final Notice of Disciplinary Action (31-B) Sﬁspﬂnding Firefighter David MacFarland, for
40 hours, dated as.served Feb, 8, 2009, 1 page, '

Attachment to Final Notice of Disciplinary Action (31-B) Suspending Firefighter David
MacFarland, 1 page, '

Acknowledgment of rec-eipt" form, dated Feb, 8, 2009, 31-B- Final Notice of Disciplinary

CMRRR card for receipt of Ra 8

Duty Status Letter, dated Jan, 29, 2009, to David MacFarland from Jake Archer,
Chairman, Bordentown Township Board of Fire Commissioners, Fire District No. 2,2
pages,

CMRRR receipt of Ra 10

Qckiréowledgmcnt of receipt form, dated Jan, 30, 2009, Phone conversation with Archer,
N .

CMRRR card for receipt of Ra 10
. Institute for Forensic Psychology, Privileged & Confidential Psychological Report,

' Fi_ltne_ss for Duty (Firefighter), to Capt. Joseph Herzberg, Bordentown ‘Township Fire
District No, 2, Re; FF David MacFarland, dated Jan. 2 1, 2009, prepared by prepared by
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21

n

23

24

25

26

agFarland; ocket ? -29 4
APPENDIX
Description of Document(s)
Robert L. Taneﬁbamn, Phll, 6 pages.

Letter Requesting Formal Hearing, dated Jan 10, 2009, to Capt. Herzberg, from David
MacFarland, 1 page. :

Natice of Disciplinary Action, letter, dated Jan, 9, 2009 to Firefighter David MacFarland
from Capt. Joseph Herzberg, 1 page.

Preliminary Notice of Disciplinary Action (31-A), Dave MacFarIand Fxrefighter dated
as.served Jan. 9, 2009, 1 page .

Institute for Forensic Psychology, undated letter to FF MacFarland from Robert L,
Tanenbawm, Ph.D.; 1 page, :

Appomtm;nt Letter, dated Jan. 9, 2009 to FFF Dave MacFarland from Capt, Harzbarg,
pagﬂ:

Institute for Forensic Psychology, Privileged & Confidential Psychological Report,

Qtn?s Rtjor I?‘;,:mttyd(ﬁrc';-.fight‘.ﬁr), to Lt. Frank Nucera, Bordentown Township Fire District
o e: David MacFarland, dated Jan. 25, 2006, pre aredb re aradb R b rt

Tanmbaum PhD., 6.pages.. p p yp p y e L

Blank Requast & Authorlzatmn to Release!()btam Recurds & Infonnaud;l-f&nﬁ“ i-r;satute
fnr Forensic Psychology, undatcd and unsigned, referenced in Ra 10 & Ra 15, 2 pages
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223 High Street - 2nd Floor
Mount Holly, New Jersey 08060

April 3, 2009

State of New Jersey

Civil Service Commission :
Merit System Practices and Labor Relations
Written Récord Appeals Unit

Post Office Box 312

~ Trenton;- New Jersey 08625-0312

-Attention:  Kelly A, Glerin
Personnel and | abor Analyst

Re:  David ). MacFarland
- C.S.C. Dit. No, 2009-2959
. Request for Interim Relief
.Qur File No, 01.0707

Dear Ms. Glenn:

e -._;.!_.t‘&preser."rt..the.npétitiohﬂr;-‘-E’:‘Ja\f‘id'j‘-;--MatFarfar‘i'd“(h'ér"éiﬁﬁftéi'"""F)’F' MacFarland™), who s, at all
times relevant herein, employed on a full time basis as 2 career firefighter by Bordentown Fire District
No. 2 (hereinafter "Fire District"). My office has filed an administrative appeal with your agency
(hereinafter "Commission") contesting F/F MacFarland’s placement on suspensicn witheut pay for

deemed h‘im unfit for duty as a firefighter, F/F MacFarland’s admiinistrative appeal dated February 19,
_20[_)9 (heng.nafter “Appeal Notice") was forwarded to the Commission Dy certified mail; and the
retum receipt card evidences the Commission's receipt of same on February 24, 2009,

Your corresponderice datéd March 5, 2009 was not received by me until my return from

* - vacation on March 16, 2009, | indlicated to you, during our telephonic conversation on Tuesday,

March 17, 2009, that | would be proffering written response, Please accept this correspondence as

T i
3 v ——

Licensed to Practice in:

Telephong (509 2677711 I New Jersey

Telefax (609) 267.9303 - Texas
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Civil Service Commission
Re: David J. MacFariand
April 3, 2009

Page 2

same.’
STATEMENT OF FACTS

In correspondence dated January 29, 2009, FF MacFarland was informed “that as of January-
29, 2009, (he is) being suspended from duty without Pay" on recommendation from Robert L.
Tannenbaum, Ph.D, that he "ba Suspended pending a minimum of three months of ongoing
psychological/psychiatric treatment, " This written communication had qpntf;_fmed the verbal notice
previously afforded appellant by talehone conversation With the Fire Distric's Chairman, Jake Archer.
on same clate, -

F/F MacFarland was neither Provided copy of Dr. Tannenbaurn's report nor advised as to the
professional analysis premising his professional opinion,’ '

_ In correspondence addressed to the Fire District dated February 6, 20091 speciﬁcity of the
factual basis premising the appomting authority's decision to suspend petitioner without pay was
requested. In addition, this letfer communicated demand for departmental hearing, The courtesy of a

'Preparation of this reply was further delayed by my need to address certain legal issues involving my
SON'S pursuit of a tollege education in Georgla, My son suffers with a disability: and the college, at
which he g attending, has failed to afford him reasonable accommodation as required by Section 504
of the Rehabilitation Act of 1973,29 Us.C §793, thereby necessitating my coordination of advocacy
with a Georgia attorney,

A copy of said January 25th (200%) correspondence is annexed to F/F HacFar!and's Appeal Notice as
Attachment "B", Same i referenced herein as though annexed hereto,

| haYe been copied with the Fire Distric's response dated March |3, 2009 to which is annexed [r.
Tannenbaum's report dated fanuary 21, 2009, This is the first OPROrtunity either F/F MacFariand or myself have

had to review this document, f am in the ; o , ' .
' - ' Process now of havig etloner's own psychol i
respond to same, ‘ g R Psychelogist review and

in o 1
Acopy of thls ietter has bean annexed to the Appeal Notice ag Attachment "A". Such document i
referenced herefn ag thotgh annexed hereto,
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Givil Service Commission
Re:- David j. MacFartand
April 3, 2009

Page 3

As briefed herebelow, F/F MacFarland has a cause of action against the Fire District premised
upon the Civil Rights Act of 1871 (hereinafter "Section 1983%), 42U.5,C. §1983. Although Section
1983 does not require exhaustion of administrative remedies prior to commencement of judicial
proceedings, F/F MacFarland filed his administrative Appeal Notice asserting argurment that, since he
was-not afforded procedural due process, he was without means to address effectively the propriety
of the Fire District’s interference with his property interest, '

THE FIRE DISTRICT FAILED TO COMPLY .
WITH STATE ADMINISTRATIVE REGULATIONS

The administrative regulations promulgated under the New jersey Civil Service Act _
(hereinafter “the Act™), NLJ.S.A. | 1A -] » 8t seq, are codified at NJAC. 4A: 11,1, et'seq. An
employee may be suspended immediately and priorto a hearing under only two circumstances, The
first oceurs “where it is determined that the employee in unfit for duty or is a hazard to any person if
permitted to remain on the.job, or that an immediate suspension is Necessary to maintain safety,
health, order or effective direction of public services,” See, NJA.C, 4A:2.2, S(@)1). The second
cceurs when the employee s formally charged with a crime of the first, second or third degree, or a
crime of the fourth degree on the job or difectly refated to the job." See, NJA.C, 4A2-2.5(aX2).
Notwithstanding whether sUspension is immediate under either N.J.A.C, 4A:2-2.5(a) 1) or (@)(2), "the
-employee must'ﬂmt'be"é';‘:‘sj:‘:'r’iﬁé’ﬂ"éitﬁer' orally or in writing, of why an immediate suspension is sought
T ...;the._chargﬂs_and-genaﬁal—evidenee--iw-sup‘i;:‘abr’t'bf the charges and provided with sufficient opportunity o
review the charges and the evidence in order to respond to the charges before a representative of the
appointing authority, " (ndeed, when an employée is being suspended because s/he is believed unfit
far duty, & hazard to any person if pefmitted to remain on the job, or that such.suspension is
nECessary to maintain health and safety of public services, a Preliminary Notice of Disciplinary Action
with opportunity for a hearing rmust be served in person or by certified mail within five (5) days
following the immediate suspension, See agaln, N A.C. 4A12:2.5(a)(1). |

%ince thére is no evidence that suspensi ‘ imi it #
. . ; - pension was prerised Upon pendency of a criminal complaint, the
only basis Premising the Fire Distriet's action sub judice involves NLJLA.C. 4A12-2.5(a)( 1), PRI, .
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Civil Service Commission
-Rer David ), MacFariand

April 3, 2009

Page 4

THERE ARE NO MATERIAL FACTS IN DISPUTE
REQUIRING REFERRAL OF THIS MATTER FOR
EVIDENTIARY HEARING, AND ACCORDINGLY,
RELIEF CUGHT BE AWARDED ON THE BASIS
OF THE PARTIES' SUBMISSION

: Administrative appeals contesting employment action taken by an appointing authority often
involve disputed material facts, Mogt admintistrative agencies, excluding the New Jersey Public e
Employment Relations Commission which conducts evidentiary Rearings Within' & awr agency, refer
such case controversies to the New Jersey Office of Administrative Law (hereinafter "O.AL™ for
e(n'dentiar}f hearings. The adrinistrative |aw judge’s recommended findings of fact and. conclusions of
law are then transmitted back to the referring agency for adoption or medification. There is no need
to brief herenow the legal authority referencing such procedure since same is presumably well known
to all parties.

There are no material facts in dispute sub judice, The Procedural due process, defined and
required by the Act as elaborated by regulations promulgated thereunder, have not been afforded F/F
MacFarland by the Fire District. The only appropriate remedy is to require the appointing authority to
comply with its legal obligations: and in connection therewith, the petitioner must be. restored to status -
quo ante the Fire District's. untawfil actions. Not to do so would, in practical effect, Eyide__r_q.ce,_thg___,_‘__,_._ o

S Gommission’s. condonernent-of the-Fire-District'stisregard of st Taw

‘ | respectfully disagree with your view of F/F Macfarfang's Appeal Notice as requesting interim
refief pursuant to NLJLA.C. 442, 1.2(¢). The petitioner is not requesting interim, but rather final, refiel
The petitioner is requesting that the Commission enforce the Act by requiring the Appointing authority
to afford E/F MacFarland his procedural due process rights.

. The Fire District has attemipted to re-direct the focus of F/F MacFariang's Appeal Notice by
assertmg that it had just cause to Place petitioner on the three (3) month suspension withaut pay,
A‘lthcugh pqtitioner contests such basis -- and the propriety of reasons pﬁremising such employment
Suspension involves Substantive due process considerations - the appeal at present focuses upon
Petitiotier's argument ofﬂm;gdgmj due process deprivation, Onee F/F MacFariand is restored to
staltus quo ante his SUSPENSIon, and the petitioner is afforded hig departmental hearing rights incidental
to issuance of preliminary notice of disciplinary action, then any further contestment of the substantive
I5SUes can be addressed through a new administrative appeal, That appeal becomes ripe only upon
Issuance by the Fire District of 3 final notice of disciplinary action iMposing three (3) month suspension
without pay, . :
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ASSUMING, ARGUENDOQ, THAT THE COMMISSION VIEWS
PETITIONER'S APPEAL AS CONTESTING BOTH PROCEDURAL _
AND SUBSTANTIVE DUE PROCESS COMPONENTS OF THE APPOINTING
AUTHORITY'S ACTION, THEN INTERIM RELIEF IS APPROPRIATE

The considerations to evaluate request for interim refief as addressed by N JA.C. 4A:2-1.2(c)
mirrors the judicial standard outlined by the Supreme Court of New Jersey in Qmm,_l;};ggia,' 90
IN.J. 126 (1986). Such principles “are not to be looked upan as hard and fast and sharply definedin
- - Scope; ratherthey are but factors; among others, which must be weighed, one with-ancther, alf goirg ™
to the exercise of an exacting judicial discretion as o whether or not.to issue a preliminary injunction,”
« 36 N.J. Super 234, 237 (App. Div. 1955),

Itis respectfully argued that there is a clear likelihood of success on the merits by the _
petiioner. As argued supra, the Fire District failed to comply with NJLA.C. 4A:2-2.5¢a)( 1} in that no
- preliminary notice of disciplinary action had been served, no specificity of reasong premising Dr,
Tannenbaum's analysis was provided, and no departmental hearing was afforded: and consequently,
. the petitioner has been denied all procedural due process.

actions (or, more appropriately stated, failure) premising this administrative appeal, Unless the
- Commission wishes to characterize Its own regulations as unclear or ambiguous, the-Fire District
biuntly did not comply with same for no good and/or proper reason, Any “prejudice” which may be
visited upon the Fire District incidental to remediation by the Commission is solely the consequence
- of the appointing authority's own decisions.

Nor <an the Fire District argue prejudice to the public interest, The public interest has been
dxgﬁnlegi' by jhe Act at N, LSA TIAL-2; and the regulations further such policy, Indeed, the Fire
District's failure to comply with the aforesaid administration regulations Violates the public interest.

Only by providing appropriate remediation can the Commission ensure that the public interest remain
secure and unviolated, : '

an'al!)_z, it is imminently clear. that petitioner is incurring immediate harm, He has been
suspended without pay: and the harm Is his lack of income, For those reasons briefed infra, the
Petitioner possesses a Property interest which is being deprived on & daily basis.
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THE PETITIONER HAS A CAUSE OF ACTION AGAINST
THE FIRE DISTRICT PREMISED UPON SECTION 1983
In Sixth Ca v 420 F. Supp. 703 (D.NJ, 1975), the Court held

that to establish a cause of action under Section 1983, a plaintiff must prove two elements: (a} that
defendant acted under color of state law; and (b) that a constitutional right had been denied,

The Fourteenth Amendment to the Constitution of the United States provides, inter alia, that

*+No state may-"deprive any person ofife, liberty or PrOPEFt, without due process of faw." It js
~ fundamental law that 3 Property or liberty interest as protected by the Fourteenth Amendment is
created” (1) by virtue of the fact that the interest has been initially recognized and protected by state

law or by some understanding with the state; or (2) by the fact that itis a fundamental right guaranteed
by the United States Constitution, Payly, Davigs, 424 U.S, 693, 96 §. ¢t 1155, 47 L, ed. 2d 405
(1976). - _

The terms ‘property” as well as “liberty” are evasive of precise definition, As Justice Stewart
observed in Board of Regents v, Roth, 408 U.S. 564, 572,92 5. ¢y, 2701, 2706, 33 L, ed. 2d 458
(1972). _ : : ' :

© Liberty" api “property” ara broad and rajestic terfﬁs. fhey are

P e 2 ATNORE the-{g)reat ( Constitational) convepts— UPRGEEl Jef {5
gather rrieaning from experience ., . They relate to the whole
domain of social and econornic facts, and the statesmen who founded
this nation knew too well that only a stagnant society remains

. unchanged. . 0 337 LS,
582, 646, €9 Sup. Ct. 1173, 195,93 L.Ed. 1556 (Frankfurter, |,
dissenting), '

o h . o, ) .
ferey "Such right is similarly reflecteq " Article |, Paragraphs | and 19 of the Constitution (of 1947) for New
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He must, instead, have a legitimate claim of entitlement to it. It is a

- purpose of the ancient institution of property to protect those claims

upon which people rely in their daily ives, reliance that must not be
arbitrarily undermined. Itis a purpose of the constitutional right to a
hearing to provide an opportunity for a person to vindicate those
claims,

Property interests, of course, are not created by the Constitution, —
Rather, they are ¢créated snd théir dimensions 3 defingd by existing
rules or understandings that stern from an independent source such as
state law -- rules are understandings that secure cartain benefits and

that support claims of entitlement to those benefits. - (Ibid at 408 U.S,
378,928, i, 2709.) :

The State of New Jersey has, by adopting the Act and promulgating regulations thereunder. created a
property interest in continuing public employment for the petitioner, which can not be deprived
absent due process. ' :

WAl

=i {L979).the Court.concluded that plaintif wis entited wprocadural dus

In-addition to his “property”

interest, F/F MacFarland also possesses a “liberty” Interest.” In .
124 N, Super 444 (App. Div, 1973), mod, 66 NJ. (52 .

acess, notwithstanding the

fact that no party interest was discernable, because there existed a valid liberty interest, As Justice -
Mountain explained: : o

‘(Ibid at 66 N, |57,)

Thus removal from the public service -. has occurred to this plaiptiff --
may indeed have imposed upen him a stigma or potential disability,
seriously affecting his libarty to seek fyture employment in a position

- which fafls within the domain of the civil service regulations,

Moreover, the publicity and the Press attended upon his dismissal may
well have damaged his ability to obtain employment in the private

- sector. For these reasong, we feel that the plairttiffis entitied to a post

termination evidentiary hearing to clear any damage to his reputation,

See also Chief Justice Hughes' distussion of the-subje&'in MEQiﬁﬁuhmJiﬁsLDumgﬂﬂg
upply Commission, 77 N, 145, 135-162 (1978). .

Having established the existence of 3 “property” and liberty” interest, the analysis must
“proceed as to what type of pracess is due. Even assuming, arguendo., that state regulations were
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silent on the subject - and, of course, they are not since the procedure prescribed, as briefed supra,
were not followed by the respondent -- the judiciary has provided independent guidance.

At the.minimum, procedural due process mandates that, in the absence of a' contravalling state

interest of overriding significance, notice be afforded to the affected party. Gossv, Lopez, 419 U.S,
565,959, Ct. 729, 42 L, ed. 2d 725 (1975), and Fuentes v, Shevin, 407 U.S. 67,92 S, Ct. 1983, 32

L. ed. 2d 556 (1972). The manner of notice to be given has been defined by justice Jackson in
Flulane v, Central Hanover Bank, 339 U.S, 306, 314, 70 5, Ct, 652, 657, 339 L, ed 2d 306 (1950),
as that which is “reasonably caléulated: Gnesrsll 4 ihe circumstances, 16 apgrise Tnterested parties of

‘the pendency of the action and afford them an opportunity to present their objections.” Inherent
within the eoncept of netice is the requirement that reasons for the contemplated deprivation of
property must be given since, without same, the affected party is precluded from positing meaningful
objection hereto. Raper v, Lucy, 448 F, 2d 748, 752-53 (Ist Cir.), and Katris v, Waukegan, 498 F.,
Supp. 48, 53 (N.D, Ill, 1980), : ,

It is well settied law that the fundamental requirement of due process is the opportunity to be
heard "at a meaningful time and in a meaningful manner." Armstrong v, Manze, 380 U.S. 5435, 552,
855.CL 1187, 191,14 L. Ed 2d 62 (1965). Thus, it is clear that some form of hearing is required
before an individual is finally deprived of a property interest, Wolff v, McDonnell, 418 IS, 539, 557-

"98,94 3. C1. 2963, 2975-76,41 L, €d 34 935 (1579, _

" The.exact timing when such hearing is to be afforded depends, however, upon the
creumstances of the case, if the deprivation will not cause a substantiat hardship on the individual,

~ action be taken before a hearing can be held, then a hearing held after the government action will
satisfy due process. See, Mathesws v, Bldride, 424 U.S, 319, 96 S. C°L, 893, 47 L, ed. 2d 18(197¢),
and ' | ; icago, 211 U.5, 306,29 S8, Ct. 101, 53 L. £ 195 (1908).
Thg prefe.rred procedure, however, is for the government to conduct a hearing prior to taking the
action against an individual. Thus, in Qﬂdbﬁ[gwk, 3971).5,254,908. Ct. 1011, 25 L., Ed2d 287
(1 979). the Fioun held that such prior hearing was necessary before welfare benefits could be
terminated: in Morrissey v. Brewer, 409 U.S. 47 1,925 Ct. 2593, 33 L, ed. 2d 484 (1972), before
parole couid be revoked: and in Goss v, Lopey, supra, before suspension from school 15 imposed.

Moreover, due process Implies not merely an opportunity 1o be heard, but also- an

opportunity to be heard with reasonable promptness. } 443 U.S, §5. 99 5 64
61 L. ed, 2d 365 (1979). | | Harry v Barchi 995, Ct. 2642,

It is: r?spectfuﬂy arguied that the Act, inclusive of state regulations promulgated thereunder, fa
squarely within the contemnplation of procedural due process as briefad supra. The denial of
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procedural due process violates therefore both the state administrative regulations and the judicial
constitutional expectations.®

CONCLUSION

. As requested in his Appeal Notice, FF MacFarland seeks “reinstatement to employment with
ful) back pay and benefits together with such further compensatory and incidental damages as may be
deemed appropriate, including award of attorney fees, as generally provided by N.J.A.C. 4A:2-2. f0,

AT Fand 4A12-2,12." This would restore F/F MacFarlaridto statii s aite his suspension
which should have been made in context with appropriate notice, departmental hearing, and timely
manner,

Should the Commission act in such manner, then F/F MacFarland’s appeal becomes moat,
Shoutd the Fire District reinstate the petitioner to status of suspension without pay after a
departmental hearing is afforded, then a new appeal will be filed contasting the “just cause® basis for

_ Such action, That challenge is, as referenced by the legal briefing supplied, a component of
“substantive due process”.

should the Commission dacline to provide immediate remediation, then requestis madeto
© transfer this matter to the QAL tr evidentiary hearings on the appropriate basis.for the Fire District's
- actions: -F/F-MacFarland-would then reserve fiis right'to purstie judicial action premiséd Upon Section
1983 violation for procedural due process deprivation,

Respectfully subrmitt

JFPArs

Enclosures

i FF David ), MacFarlang
' 01-0707

- Were the Commission inclined to tolerate the Fire District's failure to provide F/F MacFarfand
with .due process as defined by its own regulations, asserting that petitioner hag been provided
sufficient "nétice” in context with the Fire District's response sub judice, then judicial proceedings may
have fo be commenced premised upon Section 1983, No appoirting 'authon'ty should ever be
pemmitted to avoid its dug process responsibilities and then claim "ne foul” since the substantive due
process resolution can be addressed in context with appeal to the Commission, Due process must
always be afforded in a meaningful manner within a reasonable time.
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February 5, 2009

Fire District #2 Bordentown Township
262 Crosswicks Road
Bordentown, NJ 08505

Attn: Jack Archer, Chairman

RE: David MacFarland

Dear Mr, Archér:

basember 24, 2008. 1 have not received any information that would fhdionss that he has
recommendation by the authorized treating physician Dr. Abud that Mr. MacFarland
undergo surgery to cotrect his debilitating back injury, |

Mr, MacFarland has been receiving his full duty pay as part of the worker's
compensation claim, It is expected that his full pay will continue based on the fact that

he is still out of work directly related to the work inju
. of December 24, 2008. T
should be no disruption of his benefits. _ yary 4008, There

" L}nd&r Sta_te law, Mr Macfarland is entitled to these benefits until such time ag the
authorized treating phtysxman returns him to light duty activity, (if same in available) or
until such time as he is released from care. Flease be guided accordingly. |

“ Robert

RRH
ce: David MacFarland



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

DAVID J. MACFARLAND,

Plaintiff, : CIVIL NO. 09-2865 (JEI/JS)
Vs, :

COMMISSIONERS OF FIRE DISTRICT :

NO. 2 IN THE TOWNSHIP OF : SETTLEMENT AGREEMENT
BORDENTOWN, BURLINGTON : AND GENERAL RELEASE
COUNTY, NEW JERSEY, a body :

corporate and politic; STEPHEN MONSON,:

an elected fire commissioner; MATT

DILLON, an elected fire commissioner;

JOSEPH FRESCO, an elected fire

commissioner; ANDREW WATSON, an

clected fire commissioner; and DAVID

HORSNALL, an elected fire commissioner, :

Defendants,

‘ THIS AGREEMENT, executed in two (2) countérparts by and aﬁong David J.
MaqFarland (hereinafter “MacFarland™), the Commissioners of Fire District No. 2 in the
fownship of Bordentown, Burlington County, New Jersey (hereinafter “District”), and Stephen
Monson, Matt Dillon, Joseph Fresco, Andrew Watson and David Horsnall (hereinafter

“Commissioners”), is effective on the last date signed below.
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WHEREAS, MacFarland, who currently r_esides at 156 7" Avenue in the Township of
Fiorence (Roebling), Burlington County,-NeW Jersey, had heretofore been employed, on a full
time basis, as a career firefighter by the District; and

WHEREAS, the District is a body corporate and poiitic organized and existing pursuant
to N.I.S.A. 40A:14-70, et seq., for the purpose of providing ﬁre suppression and prevention
ss;rvices to the public residing and/or visiting within tﬁe geographical area serviced by same
governmental entity, maintaining its principle offices at 262 Crosswicks Road in the Township
of Bordentown, Burlington County, New Jersey; and

WHEREAS, the Commissioners hold or held public office as elected members to the
District’s Board of Fire Commissioners; and

WHEREAS, MacFatland has challenged certain decisions and actions taken by the
Cbmmissioners, on behalf of the District, impacting MacFarland’s terms and conditions of
eﬁlployment by commencement of litigation in the Superior Court of New Jersey — Law Division
vénued in Burlington County assigned Docket No. BUR-L-1456-09, which was subsequently
rém'oved to the United States District Court for the District of New Jersey venued in the Camden
V;icinage assigned Civil Action No. 09-2865 (hereinafter “the Litigation™), naming the District
and individual Commissioners as party defendants; and

WHEREAS, the District and Commissioners deny and reject all allegations premising the
Litigation commenced against them by MacFarland; and

WHEREAS, MacFarland has determined to resign his position as a firefighter as of
I);ecember 31,2009 in good standing and intends seek appropriate disability or other pension

benefits available to him; and

{42214881} : 2



WHEREAS, all parties hereto wish to afford finality to any and all claims which are at
issue and/or may become an issue not presently asserted by and/or known to the parties thereby
resolving all matters in controversy and compromising their respective positions with reference
to claims currently pleaded and/or unpleaded, kﬁown or unknown, suspected or threatened; and

WHEREAS, it is expressly understood that the execution of this Agreement is not an
admission by the District or Commissioners of any liability for any violation of any statute,
order, regulation, rule, ordinance, contract, agreement, promise, representaﬁon, duty, or
- obligation of any nature for any purpose whatsoever, and in connection herewith, all parties
héareto explicitly acknowledge that execution of this Agreement and release shall not be held or
d?emed_ an admission, determination, _conclusion or evidence of any kind whatsoever that
MacFarland has prevailed as to any issue in dispute within the Litigation; and

WHEREAS, the parties to this matte_r wish to amicably resolve all of the issues between
them and to move forward in a manner which will create a peaceful environment by providing
fér limited or no contact between plaintiff and defendants and which will avoid the potential for
fyiture controversies; and

WHEREAS, all signatures hereto wish to resolve all matters in controversy and hereby
écj)mpromise their respective positions in reference to this matter; anci

WHEREAS, the parties hereto, intending to be legally bound and for good and valuable
cénsideration, receipt of which is hereby acknowledged, memorialize herein the following
cé)venants, agreements, understandings and restrictions.

| NOW, THEREFORE, it is mutually stipulated and agreed as follows:

1. Resignation of MacFarland: The parties hereby acknowledge that Firefighter

N’IacF arland has tendered his written resignation effective December 31, 2009 and the Board of

(02214881} ' 3



Fire Commissioner has accepted said resignation and further acknowledges that MacFarland
rq;,signed in good standing.

2. Payment to MacFarland; The District has tendered a check to MacF arland and

MacFarland hereby acknowledges receipt and payment in the amount of Thirteen Thousand
Seven Hundred and Fifty Six Dollars and Ninety Eight Cents ($13,756.98) as full and complete
payment of all compensation due MacFarland through and including the date of his resignation,
séid sum including full payment for all unused sick, vacation and personal time (342.5 hours)
accumulated by MacFarland. This sum also includes the amount of $2,874.91 in overwitheld

tdxes,

3. Dismissal of Pending Lawsuit: In consideration of MacFarland’s resignation and

the District’s aCcepfance of thereof in lieu of pursuing further disciplinary action against him,
and in consideration of the payment specified in paragraph 2 hereof, MacFarland agrees to the
stipulation of dismissal with prejudice of the pending litigation between the parties including all

claims against the individual Commissioners.

4. Waiver of Attorney’s Fees and Costs: MacFarland and the District hereby

acknowledge that this agreement represents the complete resolution of all claims between them
azjld between MacFarland and the Commissioners. MacFarland acknowledges that he is not to be
considered a “prevailing party” under applicable state or federal law and hereby knowingly and
Vé)luntarily relinquishes and all claims for attorney’s fees and/or costs which he may have been
ai;le to assert in this or as a result of this lawsuit. |

5. Cooperation by the District: The District shall extent cooperation to MacFarland

with regard to his application for accidental disability pension benefits to the extent that it may

reasonably may do so consistent with its status as an insured under its worker’s compensation

1
b

{0:221488]} 4



insurance. MacFarland acknowledges that the District cannot take a position or do acts
ir;consistent with its legal defense and position in the pending worker’s compensation matter.

6. Non-Admigsion: This Agreement is not, and shall not in any way be considered
or construed as an admission by the District or any Commissioner of any liability, responsibility,
tortuous conduct, or of any violation of any law, civil right, common law, or federal, state or
local statute or regulation, or of any policy, practice, contract or agreement, or of any alleged
duty owed by the District or any Commissioner to MacFarland or of any unlawful or wrongful
aéts whatsoever by the District or any Commissioner,

7. Full and Complete Settlement: The parties agree that the payment and other

consideration described in paragraph 2 and elsewhere in this Agreement will be received by
N'IacFarland in full and complete settlement, as mofe fully detailed, of all known or yunknown
claims, asserted or unasserted, by MacFarland arising out of any and all conduct or actions or
omissions of the District or any Commissioner. MacFarland reserves, however, the right to
pilrsue appropriate claims for workers compensation benefits against the District in accordance
Vi'iith the New Jersey Workers Compensation Act, N.J.S.A. 34:15-1, et seq., and any rights to
enforce the terms of this Agreement. |

8. General Release and Waivet of all Claims by MacFarland: In consideration for

the payment, acceptance of resignation in good standing and other consideration specified

clsewhere in this Agreement, MacFarland fully releases and forever discharges the District and

all past and current Commissioners and the District’s insurer, ACE USA, their successors and
assigns, and each of them of and from any and all claims, actions, causes of action, judgments,
oialigations, rights, demands, debts, sums of money, physical injury, pain, suffering, emotional

4

distress, compensatory damages, punitive damages, attorneys' fees, expenses, costs, losses
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liébilities, damages, or accduntings of whatever nature, whether known or unknown, disclosed or
u1;1disclosed, asserted or unasserted, in law or equity, contract or tort or otherwise (herein
collectively designated “Claim™ or “Claims”), through the effective dat¢ of this Agreement,
including any Claims against any current or former employees or officers of the District.
MacFarland again understands and agrees that he will not be considered a prevailing 'party under
ar'1y statute, common law, or otherwise as a result of this Agreement. It is understood and
agreed, however, that MacFarland is not waiving, releasing or giving ﬁp any claim for workers
compensation Beneﬁts or vested pension plan benefits.

; 9. Entire Apreement. This Agreement sets forth the entire agreement between the

parfies and fully supersedes any and all prior agreements or understandings between the parties.

10.  Full Knowledge. The parties warrant, represent, and agree that in signing this

A;gré_ement, they so with full knowledge of any and all rights which they may have with respect
té each other or the Lawsuit. Each party and their representatives acknowledge that the
re:solution as expressed herein is in the best interests of the Parties and that the disposition by
Wjay of Jury Trial and Judgment may result in a judgment of an amount greater that the tefms '
herein, lesser than the terms herein, the same as the terms herein or 'no cause'. However, in
cbnsideration of the within agreement, the Parties agree that in any ‘event their rights and

_ obligations are limited to the extent of this agreement and neither Party nor their representatives

shall seek payment, collection or reduction of any amount other than is provided within this

Aigreement.
11.  Headings: The headings of the paragraphs in this Agreement are for convenience
only and shall not control or affect the meaning ot construction of, or limit the scope ot intent of,

aﬁy of the provisions of this Agreement.

(02214881} 6



12, Construction: The parties hereby acknowledge that this Agreement is the final
product of negotiation and no language used herein shall be construed against either party as its

purported draftsman.
IN WITNESS WHEREOF, and intending to be legally bound, the parties have executed
this Settlement Agreement and General Release as of the dates set forth below.

DAVID,J. MACFARLAND

=

David J/MacF arland
l)fated: 7 % f / )

BORDENTOWN FIREL

. An on, Chalrman Board of Commissioners

Dated: [ 7/
STEPHEN MONSON

Dated ¢(ﬂ /167 M 4

MATT DILLON

e L

Matt Dillon

Date
f >3 / oo
JOSEPH FRESCO

+
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s T8 - n

/29

Josep

- Date?( g/z; / core

ANDREW WATSO,

Y

Aindre\k_ Wafson

Dated:

(02214881}
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