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NEW .IERSEY STATE FIREMEN'S
ASSOCIATION,

Dct-endant

ORDER TO STJTOW CAUSB

THIS MATTER being brought br:forr; the Corrrt trl'Richard Gutman, P,C., attonrey for

plaintiff.Iohn Paff seeking relief by rvay cf summarl,actiorr pr.usuarrt to.R. 4:67-11'a;, based upon

thc lhcts set forth in thc verified complair t filcd hereu,ithl and the Court havjnE detennincd that

this mattcr rnay be commenc.sd by order to:ilrow cause ;rr:i a srmntarl'proceeding pursuant to

N.J.S,A. 47:lA-6 and for good causc shor,'nr.

Ir IS on tnisr?eiuku, ,f /l)j-MtfrJL,(^.-. 2011 , IRDtTRED that rhe defencranr

New .lersey State Firemen's Association appear and slror,v car.lse r)n thc: -fl-oay of

,2014. befnre tlie Superior Cour. at thtr Union County Clourthor.rsc in

be heard. rvhy judgment shonlcl not be entered tlrr:

A. A declaration that the NJSFA vjolated O.PR/I anr I the comrnon larv light of acce.qs to

public records by denying John Paflt accesii to the rcquested pensiort records;

B. An order that the NJSFA grant I ohn Paff acc,oss t,rr thc requestecl Lrer sion rccords;



C, i\n award of costs and attorney's fcos; and

D. Such other relicf as the Court d:emsr equitable a nd just.

And it is further ORDEREDthaT:

1. A copy of this order to show ceuse. veriticd cor rplaint and atl supportin5l affida'uits or

certifications subrnitted in support of tl is application tre served np()n trhe defendarrt by the

method set forth in R. 4:4-4(aX7) rvithin -LL a^.t,r,of the rlate her:eot. in accordance vvith ]1. 4:4-

3 and ft. 4:4-4, this being original process

2, The plaintiff must frlc r.vith tlre courl its protrf of service of the pleadings on the

defendant no latcr tharr three (3) days befcre thc retrLm datr: .

3. Dsfendant shall file and serye a witterL arlrslvel to this ordcl to shou' cause arrd lfie

relief requested in the verified corrplaint and pr,rlof of service 0f the sumre by

tilJ " 
t t ' 

: 
| 2?420IL.The aniwer nlur;t be file'c1 urith the Clerk of the Superior Court

in tlre

Judgc

count,v listed above and a copy o' the papers musitbe sent directly to thc chanrlrers of
e

4. The plaintiff must file and serre any writte,n rerprly to thc defendant's order to show

caus€ opposition by ___, 201/). Tlre r:epl1'papers rnust be filed with the

Clerk of the Superior: Court in th6 count', listed abor,€ an,J e copy of tlie rcply papers must be
/ n ' J

sent directly to the chambers of Judge *LUlrp:tU,/_
tiJ

5. If the dcfendant does not file urd rsen'e opposjlion to this ordqr to show cause. the

application will he decided on the papers,rn the return dater zurd reUef rnay [re granted by dr:tbult,

provided that the plaintiff files aproof of rien;ice and a prolrosed form of orrler at least threr: day's

prior to the retunt date,

6. If the plaintift has not alrcady cene so! n propos':d lbrm of order addrcssing the relief



sought on thc retum date (along with a:elf-erddrerssed rc,lum envclope u,'ith return addrerss and

postagc) must be submitted to the court no latrlr:lheur three (l]) da1's b.t-or* tlre return date,

7. Defendant, take notice that the grlairrttiff has filed a lawsuit against yor-r in thc Supr:rior

Corlt of New.Iersey. T.he v,lrified compiaint attactrcd to this order to shorv pause states the basis

of the lawsuit. If you dispute this cornplai:rt. you or vour al,torney ntust lflle 6 r,vritten answe;r and

proof of service beforc the return date of the order:to show c,ause.

Thcse documcnts must be fled rvith the Clerk of tl[e Superictr CouFt in the county listed

above. A list of these offrces is provided Include a $13S.ttO filing fee payf,blc to the "Treasurer

State of New Jersey." You must also send a cop)' of your a rgwer to the plaintiff s attorney 'R'hosc

narne and address appear above. A telephone call will not protect your riglhls: yoll mu,st frle ald

serve your ansrver (rvith the fee) or judgmlnt naay be enterc<l against 1,ou by default,

8. If you caru:ot afford an attornel,. y()urnay ciall tlre Legal Services office in the county

in which you live. A list of. these offices:s pnrvidcc{. If you do not have an attorney and are not

eligible for f'ree lcgai assistance you ma1 otrtairr a reibrrall to an attorlrel, by calliug one of the

LawyerRcfbrral Scrvices. A list of thcse ruml:rers is elso pr:rvided.

9.'the Court r,vill enterl"ain argume nt, but not testim,lnv. on the letuxn date of the order to

show

beforethe return date.

J ,S.C.

. KENNETH,1. cRtSptN, FJ.Cv.
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Richard Gutman
Richard Gutman, P.C.
55 Warfield Street
Montclair, NJ 07043-1116
973-744-6038 (voice & fax)
rickggg@yahoo.com
Attorney for Plaintiff John Paff
____________________________________

:
JOHN PAFF, : SUPERIOR COURT OF NEW JERSEY

Plaintiff, : LAW DIVISION, CIVIL PART
: UNION COUNTY

v. : DOCKET NO.
:

NEW JERSEY STATE FIREMEN’S : Civil Action
ASSOCIATION, :

:
Defendant. :

____________________________________: VERIFIED COMPLAINT

Plaintiff John Paff, by way of complaint against the New Jersey State Firemen’s

Association, states as follows:

1. This is an action under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-6, and

the common law right of access to public records, seeking public access to pension records of the

New Jersey State Firemen’s Association.

2. Plaintiff John Paff is an individual residing at 1605 Amwell Road, Somerset, New

Jersey, 08873.

3. Plaintiff John Paff is a Life Member of the State Firemen’s Association.

4. Defendant New Jersey State Firemen’s Association is an association having its

principal office at 1700 Galloping Hill Road, Kenilworth, Union County, New Jersey.

5. On September 26, 2011, John Paff requested from the State Firemen’s Association the

following record: “N.J.S.A. 47:1A-5(f) requires the custodian of every public agency to adopt a

records request form for the public to use for requesting records. I’d like a copy of the form
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adopted by the custodian for the Firemen’s Association.” (Pa1.)

6. On September 26, 2011, John Paff also requested from the State Firemen’s Association

“records that shows the amount and type of pension received by each member of the Executive

Committee who served immediately prior to the current members of the Executive Committee

(see N.J.S.A. 47:1A-10).” (Pa1-2.)

7. The State Firemen’s Association received Paff’s record request on September 26,

2011. (Pa3.)

8. On October 12, 2011, John Paff’s counsel faxed the State Firemen’s Association a

letter noting that eleven business days had passed since it received Paff’s record request. Paff’s

counsel warned that Paff would seek his legal remedies if the State Firemen’s Association did

not respond to Paff record request by October 17, 2011. (Pa4.)

9. The State Firemen’s Association responded to Paff record request on October 13,

2011. (Pa5-13.)

First Count
(Untimely OPRA Response)

10. The State Firemen’s Association’s response violated the OPRA requirement that “a

custodian of a government record shall grant access to a government record or deny a request for

access to a government record as soon as possible, but not later than seven business days after

received the request . . .” N.J.S.A. 47:1A-5(i).

WHEREFORE, Plaintiff Paff demands judgment against the State Firemen’s Association

as follows:

A. A declaration that the State Firemen’s Association violated OPRA’s deadline for a

response to a record request;

B. An order that the State Firemen’s Association respond to future OPRA requests in a
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timely manner;

C. An award of costs and attorney’s fees; and

D. Such other relief as the Court deems equitable and just.

Second Count
(Lack of OPRA Record Request Form)

11. Plaintiff repeats the allegations stated above as if set forth at length herein.

12. In its October 13, 2011, response, the State Firemen’s Association admitted, “the

Association does not have . . . an OPRA request form.” (Pa6.)

13. The State Firemen’s Association is required by OPRA to “adopt a form for the use of

any person who requests access to a government record held or controlled by the public agency.”

N.J.S.A. 47:1A-5(f).

WHEREFORE, Plaintiff Paff demands judgment against the State Firemen’s Association

as follows:

A. A declaration that the State Firemen’s Association’s failure to adopt a record request

form violated OPRA;

B. An order that the State Firemen’s Association adopt a record request form within 45

days;

C. An award of costs and attorney’s fees; and

D. Such other relief as the Court deems equitable and just.

Third Count
(Lack of OPRA Custodian)

14. Plaintiff repeats the allegations stated above as if set forth at length herein.

15. In its record response, the State Firemen’s Association admitted, “the Association

does not have a ‘records custodian’ as required of public agencies under the Act.” (Pa5.)
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16. The State Firemen’s Association violated OPRA’s requirement that it appoint a

record custodian to promptly comply with a request to inspect, examine, copy, or provide a copy

of a government record. N.J.S.A. 47:1A-5(f), -1.1.

WHEREFORE, Plaintiff Paff demands judgment against the State Firemen’s Association

as follows:

A. A declaration that the State Firemen’s Association violated OPRA by failing to

appoint a records custodian;

B. An order that the State Firemen’s Association appoint a records custodian within 45

days;

C. An award of costs and attorney’s fees; and

D. Such other relief as the Court deems equitable and just.

Fourth Count
(OPRA Denial of Record Access)

17. Plaintiff repeats the allegations stated above as if set forth at length herein.

18. In its October 13, 2011, response, the State Firemen’s Association denied John Paff

access to the individual pension information on the grounds that the State Firemen’s Association

is not a public agency. (Pa6.)

19. The State Firemen’s Association is an OPRA public agency.

20. The State Firemen’s Association violated OPRA by denying access to the requested

individual pension information. N.J.S.A. 47:1A-10.

WHEREFORE, Plaintiff Paff demands judgment against the State Firemen’s Association

as follows:

A. A declaration that the State Firemen’s Association is an OPRA public agency and

violated OPRA by denying access to the requested individual pension records;
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B. An order that the State Firemen’s Association grant John Paff access to the requested

individual pension records within 45 days;

C. An award of costs and attorney’s fees; and

D. Such other relief as the Court deems equitable and just.

Fifth Count
(Common Law Denial of Record Access)

21. Plaintiff repeats the allegations stated above as if set forth at length herein.

22. John Paff and/or the public’s need for access to the requested records individual

pension records is greater than the State Firemen’s Association’s need for secrecy.

23. The State Firemen’s Association’s denial of access to the requested record violated

the common law right of access to public records.

WHEREFORE, Plaintiff Paff demands judgment against the State Firemen’s Association

as follows:

A. A declaration that the State Firemen’s Association violated the common law right to

access by denying access to the requested individual pension records;

B. An order that the State Firemen’s Association grant Paff access to the requested

individual pension records;

C. An award of costs and attorney’s fees; and

D. Such other relief as the Court deems equitable and just.

Respectfully submitted,

________________________
Richard Gutman

November 16, 2011
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Designation of Trial Counsel

Plaintiff designates Richard Gutman as trial counsel in this action.

Certification Pursuant to R. 4:5-1(b)

Plaintiff certifies that the matter in controversy is not the subject of any other action

pending in any court or arbitration proceeding and that he is not contemplating any other action

or arbitration proceeding regarding the subject matter of this action. Plaintiff is not aware of any

other party that should be joined in this action.

I certify that the foregoing statements made by me are true. I am aware that if any of the

foregoing statements made by me are willfully false, I am subject to punishment.

________________________
Executed on November 16, 2011 Richard Gutman



Richard Gutman
Richard Gutman, P.C.
55 Warfield Street
Montclair, NJ 07043-1116
973-744-6038 (voice & fax)
rickggg@yahoo.com
Attorney for Plaintiff John Paff
____________________________________

:
JOHN PAFF, : SUPERIOR COURT OF NEW JERSEY

Plaintiff, : LAW DIVISION, CIVIL PART
: UNION COUNTY

v. : DOCKET NO.
:

NEW JERSEY STATE FIREMEN’S : Civil Action
ASSOCIATION, :

:
Defendant. :

____________________________________: CERTIFICATION OF JOHN PAFF

I, John Paff, hereby certify and say as follows:

1. I am the plaintiff in John Paff v. New Jersey State Firemen’s Association.

2. I have personal knowledge of the facts alleged in the Complaint and Brief.

3. The factual allegations of the Complaint and Brief are true.

4. All attached documents are true copies and have not been redacted, changed, modified,

adjusted or otherwise altered in any manner by me or my agents.

I certify that the foregoing statements made by me are true. I am aware that if any of the

foregoing statements made by me are willfully false, I am subject to punishment.

Executed on November _____, 2011.

____________________________
John Paff





























































































____________________________________
:

JOHN PAFF, : SUPERIOR COURT OF NEW JERSEY
Plaintiff, : LAW DIVISION, CIVIL PART

: UNION COUNTY
v. : DOCKET NO.

:
NEW JERSEY STATE FIREMEN’S : Civil Action

ASSOCIATION, :
:

Defendant. :
____________________________________:

Brief of John Paff In Support of Order to Show Cause

Richard Gutman
Richard Gutman, P.C.
55 Warfield Street
Montclair, NJ 07043-1116
973-744-6038 (voice & fax)
rickggg@yahoo.com
Attorney for Plaintiff John Paff

November 15, 2011
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SUMMARY

The Open Public Records Act expressly requires disclosure of “the amount and type of

any pension received.” N.J.S.A. 47:1A-10. John Paff requested “the amount and type of pension

received by each [former] member of the Executive Committee” of the New Jersey State

Firemen’s Association, an organization that oversees the distribution of State tax money to

indigent, injured and deceased municipal firefighters. The State Firemen’s Association denied

John Paff access to the requested pension records on the grounds that it is not a “public agency”

under OPRA.

OPRA’s definition of “public agency” is “broadly written so that a wide variety of

entities fall within the compass of that term.” Fair Share Housing Center, Inc. v. New Jersey

State League of Municipalities, ___ N.J. ____, ___ (2011) (slip op. at 18). Moreover, OPRA

expressly states that “any limitations on the right of access accorded by [OPRA] shall be

construed in favor of the public’s right of access.”

OPRA expressly defines a “public agency” to include any “instrumentality . . . created by

a . . . combination of political subdivisions.” N.J.S.A. 47:1A-1.1. According to the State Fire-

men’s Association, it was created in 1879 by nineteen municipal fire departments. Therefore, the

State Firemen’s Association is a “public agency” under OPRA, and its denial of access to its

pension records violated OPRA.

Despite its detailed admissions describing how it was created in 1879 by municipal fire

departments, the State Firemen’s Association asserted in letters to the Government Records

Council and to John Paff’s attorney that it was created six years later by legislation. But even if

the State Firemen’s Association were created pursuant to the 1885 legislation, it would still be a

“public agency” under OPRA. Pursuant to the 1885 legislation, municipal fire departments
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formed local firemen relief associations, which, in turn, incorporated the State Firemen’s

Association.

STATEMENT OF FACTS

The New Jersey State Firemen’s Association distributes public funds to needy firefighters

and to its own employees.

Origin of State Firemen’s Association

The legislative precursor of the State Firemen’s Association was an 1826 law that

imposed a tax on out-of-state fire insurance companies to be paid to the State and went into the

general treasury of the State of New Jersey. (Pa18.). By 1850 some of the State tax was being

earmarked for municipal fire departments’ charitable, benevolent or disability funds for, or

operated by, firefighters. (Pa18-19). Different municipalities operated differently. (Pa19.) Most

of the charitable, relief, disability or benevolent funds were haphazard, with little or no oversight.

(Pa19.)

In 1867 the Legislature required that the tax money received by the Secretary of State

from the fire insurance companies was to be given to the charitable associations of municipal fire

departments for the “benefit of disabled or incapacitated firemen or their families.” (Pa19.) In

1871, the State’s Department of Insurance was created and it took from the Secretary of State

most of the supervision. (Pa19.) However, the regulations and laws pertaining to the fire

departments’ charitable associations were still somewhat haphazard and disjointed. (Pa19.) An

1879 law required the insurance agents in respective municipalities to pay the two percent tax on

foreign fire insurance policies to the treasurer of the benevolent fund of the fire department of the

municipality. (Pa20.)

In 1879 a state-wide meeting of New Jersey fire departments was held in Newark to
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create a state-wide organization to protect the interest of the firefighters and their charitable

associations. (Pa21.) Nineteen fire departments throughout the state were represented. (Pa21.) A

delegate from the Newark Fire Department, which had called the meeting, stated that the

Legislative Committee of the Newark Fire Department had concluded that Newark Fire

Department’s Benevolent Fund was not “getting all the money that was justly due.” (Pa21.) It

was also reported that Newton and other municipal fire departments had no charitable or

benevolent funds, and such departments needed to organize such funds in order that they receive

the two percent state tax. (Pa21.)

It was at this First Convention that the New Jersey State Firemen’s Association was

organized and became a reality. (Pa20.) It was initially named the “Firemen’s Association of the

State of New Jersey.” (Pa21.) In the future, each municipal fire department would send four

delegates, one of whom would be the fire chief (“chief engineer”) and, if no fire chief (“chief

engineer”), then the senior foreman. (Pa21.) Annual conventions followed on September 24,

1879, September 22, 1880, September 28, 1881 and annually thereafter (Pa21-22.)

By 1883, the State Firemen’s Association’s officers were forging the State Association

into an effective statewide organization. (Pa23.) At the September 26, 1883 Annual Convention,

the State Firemen’s Association “was becoming more actively engaged in legislative initiatives.”

(Pa22.) The State Firemen’s Association’s President Bird W. Spencer orchestrated the passage of

the state legislation in 1885 that codified the structure, powers and duties of the existing organi-

zation in order to ensure that the maximum amount of the two percent tax benefited firefighters

and their relief associations. (Pa22-36.) L. 1885, c. 122. That law is essentially unchanged to this

day. (Pa22.)

Section 1 authorized the fire chief (“chief engineer”), president, board and members of
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municipal fire departments and volunteer fire associations under municipal supervision or

control to form local fireman’s relief associations, whose membership would include, without

any formal election required, all officers and members of those fire departments and volunteer

fire associations. (Pa24-25.)

Section 3 provided that any pre-existing firemen’s relief organizations would be re-

organized and re-incorporated under the provisions of the 1885 Act. (Pa27.)

Section 4 and 5 provided that there would be only one local firemen’s relief association

in any one particular municipality. (Pa27-28.)

Section 8 provided that each municipal fire department and volunteer fire association

under municipal supervision or control shall be governed by a board of representatives consisting

of the president, fire chief (“chief engineer’) and three elected representatives. (Pa29.)

Section 9 provided that each board of representatives shall elect a board of officers and a

board of visitors or trustees. (Pa29-30.)

Section 18 provided that the board of visitors or trustees shall approve all applications for

assistance and dispose the relief funds. (Pa32.)

Section 19 provided that the board of representatives would manage the relief funds.

(Pa32.)

Section 23 provided that the purpose of the local relief corporations was to maintain a

fund for the relief of indigent exempt firemen and their families and of exempt firemen injured or

killed while doing public fire duty and their families. (Pa33.)

Section 24 authorized the local firemen’s relief associations to organize and conduct a

New Jersey State Firemen’s Association, which would be the only state firemen’s relief

association. It would have all the powers of the local firemen’s relief association, except that of
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distributing relief funds to indigent or disable firefighters. The State Firemen’s Association’s

expenses would be borne by all of the local firemen’s relief associations. (Pa33.)

Section 25 provided that each local firemen’s relief association’s board of representatives

would choose four delegates to the New jersey State Firemen’s Association, one of whom would

be the fire chief (“fire engineer”). (Pa34.)

Section 26 concerned the organization of the New Jersey State Firemen’s Association.

(Pa34.)

Section 29 provided that no local firemen’s relief association would receive any of the

relief funds unless it complied with the requirements of the Act. (Pa35.)

State Firemen’s Association Today

The current version of the 1885 Act governing the State Firemen’s Association and its

subordinate “local firemen’s relief associations” is N.J.S.A. 43:17-1 through 43:17-47. They are

similar to the original 1885 Act. N.J.S.A. 43:17-41 through 43:17-47 provide for the organization

and operations of the State Firemen’s Association.

The tax has increased to five percent. The out-of-state fire insurance companies pay three

percent to the State Firemen’s Association and pay two percent to the State of New Jersey. The

State of New Jersey’s Department of Banking and Insurance collects the tax. N.J.S.A. 17:22-6.59;

N.J.S.A. 54:18-1. A tax return form is attached. (Pa37.) In 2010 the tax produced $12,626,071.08

(52%) for the State Firemen’s Association and $11,656,339.73 (48%) for the local firemen’s

associations. (Pa38.)

The State Firemen’s Association’s pension plan for its own employees as of January 1,

2009, had a total actuarial present value of $5,180,341.00. (Pa11-12.) Present membership of the

State Firemen’s Association consists of 538 local associations out of New Jersey’s 566
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municipalities. The roster includes over 76,000 career and volunteer firefighters. (Pa40.)

State Firemen’s Association’s GRC Inquiry

The State Firemen’s Association on October 27, 2008, asked the Government Records

Council to issue an advisory opinion as to whether the Association is a public agency subject to

the requirements of OPRA. The State Firemen’s Association contended that it was not a public

agency under OPRA. (Pa43-44.) The Government Records Council declined to issue the

requested advisory opinion. (Pa45.)

John Paff’s Record Request

On September 23, 2011, John Paff mailed the State Firemen’s Association a record

request under OPRA and the common law right of access. (Pa1-2.) Paff explained that he was a

Life Member of the Association. He requested the following records from the Association:

No. 1. N.J.S.A. 47:1A-5(f) requires the custodian of every public
agency to adopt a records request form for the public to use for
requesting records. I’d like a copy of the form adopted by the
custodian for the Firemen’s Association.

No. 2. I am informed, perhaps, erroneously, that after a person who
is selected by a county caucus to serve on the Executive Commit-
tee serves in that position for more than one term, he or she is
eligible for a pension. I would like two specific classes records: a)
records that shows the amount and type of pension received by
each member of the Executive Committee who served immediately
prior to the current members of the Executive Committee (see
N.J.S.A. 47:1A-10); b) any record that establishes the number of
years that a member of the executive Committee must serve in
order to be entitled to a pension.

No. 3. The detailed bills for legal services rendered during March
of 2011 submitted by any and all attorneys and law firms retained
by or on behalf of the Association. I have requested these records
from numerous government agencies and they typically show the
date of service, a brief description of the specific services rendered
and the amount of time spent on that service.

The State Firemen’s Association received Paff record request on September 26, 2011.
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(Pa3.) Not having received any response from the State Firemen’s Association, Paff’s attorney

faxed the Association a letter on October 12. He noted that the Association’s response was

overdue, in violation of OPRA. He warned that Mr. Paff would seek his legal remedies if he did

not receive the State Firemen’s Association response by October 17, 2011. (Pa4.)

The next day, the State Firemen’s Association’s general counsel wrote Paff’s counsel

asserting that the Association was not a public agency under OPRA and therefore did not have a

record custodian or a record request form. The letter also stated that it was inclosing the records

requested in No. 2(b) and No. 3 because Paff is a Life Member of the Association. The letter

denied access to Request No. 2(a). (Pa5-13.)

ARGUMENT

I. State Firemen’s Association Violated OPRA

A. The Purpose of OPRA is to Maximize Public Knowledge of Public
Affairs So That the Public Can Knowledgably Exercise its Sovereignty

In passing OPRA, the Legislature declared that it is the State's public policy that

"government records shall be readily accessible for inspection, copying, or examination by the

citizens of this State, with certain exceptions, for the protection of the public interest." N.J.S.A.

47:1A-1. It added that "any limitations on the right of access accorded by [OPRA] shall be

construed in favor of the public's right of access." Ibid.

"The purpose of OPRA 'is to maximize public knowledge about public affairs . . . and to

minimize the evils inherent in a secluded process.'" Times of Trenton Publishing Corp. v.

Lafayette Yard Community Development Corp., 183 N.J. 519, 535 (2005), (quoting Asbury Park

Press v. Ocean Cnty. Prosecutor's Office, 374 N.J. Super. 312, 329 (Law Div. 2004)). “Those

who enacted OPRA understood that knowledge is power in a democracy, and that without access
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to information contained in records maintained by public agencies citizens cannot monitor the

operation of our government or hold public officials accountable for their actions.” Fair Share

Housing (slip op. at 16-17). An underlying premise of OPRA is that society as a whole suffers

when "governmental bodies are permitted to operate in secrecy." Asbury Park Press, supra, 374

N.J. Super. at 329.

B. State Firemen’s Association is an OPRA “Public Agency”

OPRA’s definition of a “public agency” to which OPRA applies “is broadly written so

that a wide variety of entities fall within the compass of that term.” Fair Share Housing, (slip op

at 18). Moreover, OPRA expressly requires that “any limitations on the right of access accorded

by [OPRA] shall be construed in favor of the public’s right of access.” Thus, OPRA’s definition

of a “public agency” is to be broadly construed in order to maximize citizens’ access to records.

1. Municipal Fire Departments Created the State Firemen’s Association
in 1879

According to OPRA, “public agencies” include “any . . . instrumentality . . . created by

a . . . combination of political subdivisions [of the State], and any independent . . . instrumental-

ity . . . created by a . . . combination of political subdivisions.” N.J.S.A. 47:1A-1.1. That plain

language places the State Firemen’s Association squarely within the term “public agency.”

The State Firemen’s Association was created in 1879 by nineteen municipal fire depart-

ments. It was to be an instrument of those, and other, municipal fire departments to ensure that a

maximum amount of the two (now three) percent State tax be given to needy firefighters. (Pa21.)

Thus, the State Firemen’s Association is a “public agency” for OPRA purposes. Fair Share

Housing, (New Jersey State League of Municipalities meets the definition of “public agency” for

OPRA purposes because it is an instrument created by a combination of municipalities).

The State Firemen’s Association asserted in its October 27, 2008, letter to the Govern-
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ment Records Council and in its October 13, 2011, letter to John Paff that OPRA does not apply

to it because it is not a “public agency” as defined by OPRA. (Pa5-7, 43-44.) In its letters, the

State Firemen’s Association claimed that it was created pursuant to the 1885 legislation. (Pa5,44.)

But the State Firemen’s Association existed prior to the 1885 legislation. The State

Firemen’s Association has publicly admitted that “[i]t was at this [1879] First Convention that

the New Jersey State Firemen’s Association was organized and became a reality. (Pa20.) On

May 22, 1879, a state-wide meeting of New Jersey fire departments was held in Newark to create

a state-wide organization to protect the interest of the firefighters and their charitable associa-

tions. (Pa21.) Nineteen fire departments throughout the state were represented. (Pa21.) A dele-

gate from the Newark Fire Department, which had called the meeting, stated that the Legislative

Committee of the Newark Fire Department had concluded that Newark Fire Department’s

Benevolent Fund was not “getting all the money that was justly due.” (Pa21.) It was also

reported that Newton and other municipal fire departments had no charitable or benevolent funds,

and such departments needed to organize such funds in order that they receive the two percent

state tax. (Pa21.)

This meeting was the First Convention of the New Jersey State Firemen’s Association.

(Pa21.) The organization was initially named the “Firemen’s Association of the State of New

Jersey.” (Pa21.) In the future, each municipal fire department would send four delegates, one of

whom would be the fire chief (“chief engineer”) and, if no fire chief (“chief engineer”), then the

senior foreman. (Pa21.) Annual conventions followed on September 24, 1879, September 22,

1880, September 28, 1881 and annually thereafter (Pa21-22.)

By 1883, the State Firemen’s Association’s officers “were forging the State Association

into an effective statewide organization.” (Pa23.) At the September 26, 1883 Annual Convention,
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the State Firemen’s Association “was becoming more actively engaged in legislative initiatives.”

(Pa22.) The State Firemen’s Association’s President Bird W. Spencer “orchestrated the passage

of the state legislation in 1885,” that codified the membership, structure, powers and duties of the

existing organization in order to ensure that the maximum amount of the two percent tax bene-

fited firefighters and their relief associations. (Pa22-23.) Thus, not only did the State Firemen’s

Association predate the 1885 Act, it was instrumental in its passage.

2. In the Alternative, the State Legislature and Municipal Fire
Departments’ Municipal Firemen’s Relief Associations Created the
State Firemen’s Association in 1885

If, however, the State Firemen’s Association’s October 27, 2008, and October 13, 2011,

letters are correct in claiming that it was first created pursuant to the 1885 legislation, it would

still satisfy OPRA’s definition of “public agency.” OPRA defines “public agency” to include

“any office, board, bureau or commission . . . created by the Legislative Branch” and “any

division, board, bureau, office, commission or other instrumentality . . . created by a . . .

combination of political subdivisions [of the State], and any independent authority, commission,

instrumentality or agency created by a . . . political subdivision.” N.J.S.A. 47:1A-1.1.

The 1885 legislation created an organizational structure for the payment of the two

percent tax to needy firefighters. Municipal fire departments were authorized to form municipal

firemen’s relief associations, which in turn, were authorized to form the State Firemen’s

Association. (Pa24-36.) While the 1885 legislation was written in terms of authorization, not

compulsion, the practical effect of the legislation was to mandate the creation of the State

Firemen’s Association because the municipal fire departments’ failure to create the State

Firemen’s Association in the manner authorized by the 1885 legislature presumably would have

cause those municipal firefighters to lose the considerable financial benefits flowing from the
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two percent tax. Thus, in practical terms, if the State Firemen’s Association was created pursuant

to the 1885 legislation, it was created in part by the Legislature.

In addition, if the State Firemen’s Association was created pursuant to the 1885 Legisla-

tion, it was created by the municipal firemen’s relief associations as well as the Legislature.

(Pa24-36.) Because the municipal firemen’s relief associations, in turn, were created by the

municipal fire departments, the municipal fire departments indirectly created the 1885 State

Firemen’s Association.

Baseless is the State Firemen’s Association’s assertion, “[t]here is no municipal (i.e.

government) involvement in the establishment of a local fire relief association.” (Pa5.)

According to the State Firemen’s Association, the local relief associations are created by

individuals, not state actors. (Pa6.) But a local relief association is created by all of that

municipality’s fire department employees, including the fire chief, which is the practical

equivalent of the fire department.

Also baseless is it’s assertion that the definition of “public agency” requires that the

agency exercise “government powers.” (Pa6.) Fair Share Housing, (slip of. at 21-23). Be that as

it may, the State Firemen’s Association does exercise governmental powers by overseeing the

compensation of government employees.

As previously noted, OPRA’s definition of a “public agency” is “broadly written so that a

wide variety of entities fall within the compass of that term,” Fair Share Housing, (slip of. at 18),

and OPRA expressly requires that “any limitations on the right of access accorded by [OPRA]

shall be construed in favor of the public’s right of access.” Thus, the State Firemen’s Association

is included within the broad OPRA definition of “public agency” as including “any . . . instru-

mentality . . . created by a . . . combination of political subdivisions, and any independent . . .
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instrumentality . . . created by a . . . combination of political subdivisions.” N.J.S.A. 47:1A-1.1.

C. OPRA Requires the Appointment of a Record Custodian and Adoption
of a Record Request Form

The State Firemen’s Association admitted in its October 13, 2011, letter that “the

Association does not have a ‘records custodian’ as required of public agencies under the Act,”

and “it has never named or appointed a record custodian.” (Pa5.)

OPRA expressly provides, “‘Custodian of a government’ or ‘custodian’ means in the case

of a municipality, the municipal clerk and in the case of any other public agency, the officer

officially designated by formal action of that agency’s director or governing body, as the case

may be.” N.J.S.A. 47:1A-1.1. The various duties of the custodian are set forth in N.J.S.A. 47:1A-

5.

In response to John Paff’s Request No. 1 for its record request form, the State Firemen’s

Association admitted that “it has never adopted an OPRA form.” (Pa5.) As Paff noted in his

record request, (Pa1), a record request form is required by N.J.S.A. 47:1A-5(f). (“The custodian

of a public agency shall adopt a form for the use of any person who requests access to a

government record held or controlled by the public agency.”)

Thus, the State Firemen’s Association has violated OPRA by failing to appoint a record

custodian and adopt a record request form.

D. OPRA Requires a Response to a Record Request “as Soon as Possible,
but Not Later Than Seven Business Days After Receiving the Request”

The State Firemen’s Association received John Paff’s record request on September 26,

2011, (Pa3), but did not respond until October 13, 2011, (Pa5), twelve business days later, after

receiving Paff counsel faxed letter noting the Association’s violation of OPRA’s deadline and

warning of litigation. (Pa4.)
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As Paff’s counsel noted in his letter, OPRA requires a record response “as soon as

possible, but not later than seven business days after receiving the request.” N.J.S.A. 47:1A-5(i).

Thus, the State Firemen’s Association violated OPRA’s deadline to respond to a record request.

The State Firemen’s Association’s letter asserts that it “timely” asked its general counsel

to review Mr. Paff’s record request. (Pa5.) Contrary to the State Firemen’s Association’s

apparent understanding, the OPRA deadlines are deadlines for the record custodian to respond to

the record requestor, not for the record custodian to ask her attorney to respond to the record

requestor. If the State Firemen’s Association reading were correct, the OPRA deadlines would be

meaningless because the custodian’s attorney would be free to not respond to the custodian, and

thus the custodian would be free to not respond to the record requestor, for eternity.

E. OPRA Expressly Requires the Disclosure of “the Amount and Type of
Any Pension Received”

John Paff requested access to “records that shows the amount and type of pension

received by each member of the Executive Committee who served prior to the current members

of the Executive Committee (see N.J.S.A. 47:1A-10).” (Pa1-2.) The State Firemen’s Association

denied Paff’s record request for the individual pension records. (Pa6.)

But, as Paff indicated, N.J.S.A. 47:1A-10 expressly provides, “an individual’s name, title,

position, salary, payroll record, length of service, date of separation and the reason therefor, and

the amount and type of any pension received shall be a government record” (emphasis added).

Thus, the State Firemen’s Association violated OPRA by denying Paff access to the requested

pension information.
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II. State Firemen’s Association Violated the Common Law Right of Access to
Public Records Because the Public and John Paff’s Need to Know the
Expenditure of State Taxes on Public Employees’ Pensions Outweighs the
Need for Secrecy

New Jersey provides access to public records in three ways: (1) the common law right of

access; (2) the statute OPRA; and (3) civil discovery. Irval Realty, Inc. v. Bd. of Pub. Util.

Comm'rs, 61 N.J. 366, 372 (1972). As regards the common law right of access, “in furtherance

of good government the right of interested citizens and taxpayers to inspect public records should

be broadly recognized.” Taxpayers Ass'n of Cape May v. Cape May, 2 N.J. Super. 27, 31, (App.

Div.1949).

In order to access government records under the common law, a citizen must meet three

requirements. “(1) [T]he records must be common-law public documents; (2) the person seeking

access must establish an interest in the subject matter of the material; and (3) the citizen's right to

access must be balanced against the State's interest in preventing disclosure” (internal citations

omitted). Keddie v. Rutgers, 148 N.J. 36, 50, (1997).

Under the common law, public records available for inspection “include any records

made by public officers in the exercise of their functions. As such, they include almost every

document recorded, generated, or produced by public officials, whether or not required by law to

be made, maintained, or kept on file” (citations omitted). Daily Journal v. Police Dep’t of

Vineland, 351 N.J.Super. 110, 122 (App. Div. 2002). The records sought in the present case

satisfy that definition for the same reason that they are public records under OPRA.

The need of the record requestor can be either a personal interest or a public interest. “As

one citizen or taxpayer out of many, concerned with a public problem or issue, he might demand

and be accorded access to public records bearing upon the problem, even though his individual

interest may have been slight.” Irval Realty, 61 N.J. at 372. As a Life Member of the State
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Firemen’s Association, (Pa1), John Paff has an interest in the amount of the pensions paid to his

Association’s employees. In addition, the public has an interest in how State taxes are spent.

The State Firemen’s Association asserts that the 3% tax consists of “fire insurance premi-

ums,” not “tax dollars.” (Pa6.) But the fire insurance companies do not voluntarily contribute to

the firefighters. On the contrary, the tax is imposed by State statute, N.J.S.A. 17:22-6.59, N.J.S.A.

54:18-1, and is administered by the State of New Jersey’s Department of Banking and Insurance.

(Pa37.)

The final step in the process is to balance the requestors’ need for transparency versus the

government’s need for secrecy. Michelson v. Wyatt, 379 N.J. Super. 611, 624 (App. Div. 2005).

There are few government records that the public has a greater need to know than records of

government expenditures, particularly public funds being paid to public employees. For that

policy reason OPRA makes an exception from its personnel records exemption for salary, payroll

and pension records. N.J.S.A. 47:1A-10. Both the general public and John Paff, as a Life

Member of the State Firemen’s Association, have a significant interest in learning the amount of

State tax money being paid to specific firefighters for State Firemen’s Association pensions. The

more awarded in State Firemen’s Association pensions means the less awarded to injured,

deceased and indigent fire fighters.

Respectfully submitted,

Richard Gutman
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