August
26, 2011
Mr. John Paff
VIA E-Mail
paff@pobox.com

Re: Open Public Meetings Act
Dear Mr. Paff:
This office is in receipt of your correspondence dated August 11, 2011. We have
reviewed the information contained therein. Initially, it should be noted that the Somerset County
Board of Chosen Freeholders share in your concern in this matter. The Board is committed to the
spirit and letter of the Open Public Meetings Act, and asks that you accept this letter in reply to
your inquiry.
The Somerset County Board of Chosen Freeholders discussed this matter in detail in
executive session at its August 23, 2011 meeting. This matter was discussed in executive
session as it pertains to “pending or anticipated litigation” under N.J.S.A. 10:4-12(b)(7). At that
session, the Board of Freeholders agreed by consensus to take the following steps related
thereto:
1. Discussion in closed session shall be limited to items listed on the authorizing
resolution and accompanying agenda.
2. Executive minutes shall list the time and place of the closed session.
3. The adopting resolution shall state “as precisely as possible the time when the
circumstances under which the discussion conducted in closed session of the public
body can be disclosed to the public” as required by N.J.S.A. 10:4-13(b).
4. Closed session will continue to be limited to discussion only. No formal action shall
be taken in closed session.
5. Closed session minutes shall be reviewed bi-monthly to determine if any items
contained therein can be released to the public.
Because the provisions of N.J.S.A. 10:4-6, et seq. are statutory provisions by which every
like governing body in New Jersey is bound, it is the Board’s position that there is no need to take
further action such as the implementation of a written policy or the passing of a formal resolution.
On behalf of the Board of Chosen Freeholders, thank you for your attention and concern
in this matter. Your input and suggestions were a valuable resource in the resolution of this
matter. If you have any further comments concerning this issue, please do not hesitate in
contacting this office.

William T. Cooper, III
County Counsel
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Subject: Potential Lawsuit against Board of Freeholders
From: John Paff <paff@pobox.com>
Date: 8/11/2011 10:07 PM
To: Kathye Quick <Quick@co.somerset.nj.us>
Kathye:
Attached is a draft of a lawsuit that I intend to file against
the Board of Chosen Freeholders. Would you please a) acknowledge
receipt of this e-mail and attachment and b) ask the Board to
discuss the matter during executive session at its August 23,
2011 meeting?
Please let the Board know that if I don't hear anything from the
Freeholders or their attorney by August 26th, I will file the
attached lawsuit, or something similar to it, without further
notice.
Sincerely,
John
Attachments:

b108__Draft lawsuit.pdf

655 KB

8/26/2011 5:25 PM

John Paff
P.O. Box 5424
Somerset, NJ 08875
Telephone: 732-873-1251
E-mail: paff@pobox.com
Plaintiff, pro se
JOHN PAFF,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: SOMERSET

Plaintiff,
DOCKET NO._________________
v.
CIVIL ACTION
SOMERSET COUNTY BOARD OF
CHOSEN FREEHOLDERS
Defendant.

COMPLAINT
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Plaintiff John Paff, complaining of the Defendant, alleges as follows:
THE PARTIES
1.

R
D

Plaintiff John Paff resides in Franklin Township in Somerset

County and maintains a mailing address of P.O. Box 5424, Somerset, New Jersey 08875.
He serves as the Chairman of the New Jersey Libertarian Party's Open Government
Advocacy Project, which seeks to increase transparency and accountability in
government agencies.
2.

Defendant Somerset County Board of Chosen Freeholders ("the

Board") is a "public body" as that term is defined by N.J.S.A. 10:4-8(a).
JURISDICTION AND VENUE
3.

The Court has subject matter jurisdiction of this action pursuant to

N.J.S.A 10:4-16.
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4.

Venue is proper in this court pursuant to R. 4:3-2(a)(2) because

most of the relevant events occurred in this County and the Board is a public body
located within this County.
FACTUAL ALLEGATIONS
5.

On August 11, 2011, in response to Plaintiff's Open Public

Records Act request, the Board disclosed the resolutions, minutes and redaction indexes
for its June 28, 2011, July 12, 2011 and July 26, 2011 nonpublic (executive or closed)
sessions. Those records are attached as Exhibit pages 1 through 11.
6.

T
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On August 11, 2011, Plaintiff e-mailed the Board, in care of

Deputy Clerk Kathryn Quick, a copy of a draft of this lawsuit with a request that the
Board consider it during its August 23, 2011 meeting and advise Plaintiff, within a few
days thereafter, of whether or not it a) agreed with the deficiencies noted in this lawsuit

R
D

and b) agreed to develop a written policy that would prevent a recurrence of those
deficiencies. A copy of Plaintiff's e-mail to Deputy Clerk Quick is attached as Exhibit
page 12.
7.
its behavior.]

[Description of the Board's failure or refusal to work with modify

FIRST COUNT
(Open Public Meetings Act-Improper Topics Discussed)

8.

Plaintiff repeats and incorporates by reference each and every

allegation contained in paragraphs 1-7 of the Plaintiff’s complaint as though fully set
forth at length herein.

2

9.

At its June 28, 2011, July 12, 2011 and July 26, 2011nonpublic

sessions, the Board discussed matters that were a) not listed within the corresponding
N.J.S.A. 10:4-13 resolutions and b) are not permitted to be discussed without the public
in attendance. By way of example, on June 28, 2011, the Board discussed a "smoke free
policy" even though that topic was not listed in the June 28, 2011 N.J.S.A. 10:4-13
resolution and is not authorized by N.J.S.A. 10:4-12(b) to be discussed without the public
in attendance.
SECOND COUNT
(Open Public Meetings Act-Minutes Insufficient)
10.

T
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Plaintiff repeats and incorporates by reference each and every

allegation contained in paragraphs 1-9 of the Plaintiff’s complaint as though fully set
forth at length herein.
11.

R
D

Despite the express mandate in N.J.S.A. 10:4-14 that meeting

minutes contain the "time and place" of the meeting, the June 28, 2011, July 12, 2011 and
July 26, 2011 nonpublic meeting minutes fail to disclose that information.
WHEREFORE, Plaintiff respectfully requests that this Court enter
judgment against the Defendants:
A.

Declaring that the Defendant Board violated the Senator Byron M.

Baer Open Public Meetings Act (OPMA) by discussing matters within nonpublic session
which were not listed within the session's authorizing resolution.
B.

Declaring that the Defendant Board violated the Senator Byron M.

Baer Open Public Meetings Act (OPMA) by discussing matters within nonpublic session
which were are not permitted by N.J.S.A. 10:4-12(b) to be discussed in nonpublic
session.
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C.

Declaring that the Defendant Board violated the Senator Byron M.

Baer Open Public Meetings Act (OPMA) by failing to disclose the times and locations of
its nonpublic session in the minutes of those nonpublic sessions.
D.

Permanently enjoining the Board from committing the violations

declared in ¶¶ A, B and C above.
E.

Awarding Plaintiff his costs.

F.

For such other or further relief as this Court deems just and

equitable.
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CERTIFICATION PURSUANT TO R. 4:5-1
I certify that the dispute about which I am suing is not the subject of any
other action pending in any other court of a pending arbitration proceeding to the best of
my knowledge and belief. Also, to the best of my knowledge and belief no other action

R
D

of arbitration proceeding is contemplated. Further, other than the parties set forth in this
complaint, I know of no other parties that should be made a part of this lawsuit. In
addition, I recognize my continuing obligation to file and serve on all parties and the
Court an amended certification if there is a change in the facts stated in this original
certification.

CERTIFICATION PURSUANT TO R. 1:38-7(b)
I certify that confidential personal identifiers have been redacted from
documents now submitted to the Court, and will be redacted from all documents
submitted in the future.

DATED:

August ____, 2011

___________________________________
John Paff
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