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CHIEF OF INVESTIGATIONS

August 4, 2011

Kearns, Reale, & Keams _
630 Beverly-Rancocas Road -
W:[Ilngburo New ..Iersey 08048-3?1 8

RE: ALLEGED VIDLATIDN OF THE OPEN PUBLIC NIEETINGS AGT (DPMA)
EVESHAM TOWNSHIP COUNCIL

' Dear Mr Kearns

LE condlt:enel accessory usein the lnduetrlel F'erk (IP) zenlng districts, and ref'ne the
chdltlona] uee stenderde assocleted thereWIth was ultlmaiely adopted by the Council on -

. lpmmpted by a: reeemmendatlon fmm the Evesham Tewnshlp Planning Board to amend |
T Ordinance Noo 7-4-20141. Atcording tor Mr. 'Paff, this could have delayed both consideration
ef Drdlnence No. 7—4—2011 end a c:entrovereiel “helietep prejeet which was dependent on the '

o 'CﬂlLﬂ ADVUEACY CENTEH (CAC] ’ “GHANDJUHY!CA.:E SCRECNIMG UNIT
. ‘FM(_BDD)EH“EBQB _\..‘-.'. R ) - FAMILY UNIT

‘:;-APPELLATEUNIT E
. INFOHMATION SYSTEMS UNIT.
FAX(Sho)268.0884

FAX [A08) I8E-Y1 84
‘ GOLLISION ANALTSIS AND nE::DNSTHucmDN [{GAR) ‘
BURL. GO, uw::mrnncsucm‘mmmne c:l:rm:n FINANCIAL CRIMES LINIT MEGAN'S LAWLINIT
- FAX{BO)T2BTaTR - - L © - FORPERUREGIVILREMEDIESUNT - - - - - . FAX (609)265-5769
i '.‘ " OFFICEADMINIGTRATION -
CHIGF DFINVES’TIGA‘I’IUNS : ; TRIAL UNIT . ' i BEAUAL ASEALLT AND CHILL ABUSE LINIT [BALA)
INSLRANCE FRAUD UNIT : ‘ . FAX[B05) 268 B00F . . FAX (608) 285-8150
MaJoR CRIMES UNIT
- PUBILIC INFORMATION OFFICER . R c:nmu:sctwuevlnmccmmmcmemumm SPECIAL INVESTIGATIONS U e
VICTIMWITNESSUNIT e FAX{BOV) 265-3720 : Fu(mn}zes.sus
FAX (80)200- 5580

GANG, GLIN AND NARCOTICE TASK FORGE (GGNTF)
FAX{B00)265-59300
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ssege of the ordmence Evesham Tewnehip eff cnals vehemently deny that the':helipstep :
,phcatlen (PB-11-08):was dependent in any wey upen‘the passage of Ordinance No, 74- . . .
20 elnce the Towhship Land. Use Code had be ; idé d-.in'~20:1p. o P.Btmﬁ'!tﬁ- IR
. "the construction of heheteps in eemmerc:al Z6hing fdlS_tTIG’tE Hev:ng‘r:ee:d that, the. elteged S
o -motivation. of Evesham Townshlp officials mvolved Inithis: matter is rrrelevent fer purpeses ef |

- determimng whether they. v:eleted the precc-zpts ) ‘ B

L erder te eveluate the ecttens ef tewne p eff’ ciels [t us;zneceeeary te understend the ,
" ‘posture of Qrdinance No. 7-4-2011 at the time ofithe -alleged OPMA viotatior.. Ordlnance Ne.‘ :
17-4-2011 was first introduced béfore: Coundil.on March 41,2011, In. eceordance with :
“Municipal Use Land Law (NLS:A: 40:550-26) -thi E\'.'eshem Township: Planning Beerd is
+ - Tequired-o review.all propesed develppment. regulatlene and advise the governing body. |
. whether any provisions of the proposed land use reguilation.areinconsistent with the ...~
- -'Township Master Plan.. The Planning Board: has, the: euthenty te meke recemmehdetlens to
the. Council concarming any . ‘notéd inconsistencies:as well as-any. ‘ofher matters the Board: ™
“deems appropriate. Ina: memorandum dated: March 10, 2011, Leeh Furey Bruder, PP, AICF’ o
«of Bach Associates, PC concluded that Ordinance No; 7-4-2011:was not. inconsistent with
‘.the Township Master Plan, arid that the revisiori to allow helistops i thé 1P Zone was. .. .
“practical” given both the physical proximity of IP.and C=1-Zoning districts, as well as their = -
‘similar uses. . She also noted that such conditional permitted accessory use Was, already . _
_:permitted in C~1 zoning districts, ‘On March 17, 2011, the Planning Board voted unenimeusly
.-to approve Ordinance No. 7-4-2011 but: recemmended that Ceuncrl amend |t te make cleer
.'.thet the hehstop ceuld not be used to femlrtete a texl--servrce

: Thereafter an Merc:h 13 2011 Me Furey Bruder sent en emerl to Planning Beard
. Secretary Regina Kinney wherein. she artleuleted the recommendations of the Planning -
“Board to include additional language specifi c:elly prehibiting hellcepter taxi service from the
helistop. ‘On March 22, 2011, this information‘was emailed by Township Clerk Millie . -,
Boriffisco to various township officials, including all-five.(5) members of Council.. This
communication prompted & series of emerle betWeen Ms. Bonfrisco, Township Mariager
Thomas Czemiecki and members: of Ceuneit .spanning epproxtmetely twenty (20} hours on
‘March 22 and March 23; 2011, While many. of these communications pertain to scheduling
issues and are ministerial in natire, at east fourteen. (14) relate to the Planning Board's -
recommendations. Specifically, several Council members specifically discussed the merits
of the Planning Board's recommendation to ‘amend Ordinance No, 7-4-2011, Forease of -
reference, the pertinent emails are reproduced in a ‘chart that also indicates the dateftime

sent, as well as the euther and the intended recrprent (Exhlblt "A ")

? The “helistop project” to which Mr, Pail refers mvelves a Land Develepment Apphcat‘mn (PE 1]-08) mma]ly
submitted in error on April 26,2011, and refiled 6 June 2, 2011, by Connor Strong Companies, LLC. The

- ppplication was filed with the Evesham Township Zomng PBoard seeking appreval for the construction of a
‘helistop on a portion of an existing parking lot serving Lake Center Executive Park (Bloek 5, Lot 2.01) located at

. 401 Route 73 North, Evesham Tuwnsh:p S:gmﬂcm:ﬂy thm pmpr.:rty 15 leeatedm a Cemmereml (C-1) zenmg
" distriet.

? Om August 10, 2010, the Ceunml adepted Drdmanee Ne 17-3-2010 which amended Sectmn 160-5 of the Land
Use Code to inchide the definition of the term helistop, ‘and Scetion 161-1 1o allow the Planmng Board to permit

a hel:stnp LY. cundmnnal use in eonnechen with and Aecessory t toan mdusmal or office use mC-1 zoumg




AUG-05-2011CFRIY 08: 25 Burlinaton Countu Prosecutaor (FAX1G09 265 5491 P.O0A/009

Dn Apnl 12 2011 almeet three (3) weeke after the En"lall exch at ge the Ceuncil
i;_:r_;!nmdered Qrdinance Na. 7—4—20 1. ;After a publichearing, Cc:unc'.ll voted. unammou5!y 10
“adopt the ardihance en its seco d.final readi hefi nal version iof Ordinaricé No; | -4
© 2011 does not nontem any: Ienguage prnhﬂ:ltmg the use of a hehetep in furtherance of a-

o ahehcopter taxi eer\nce ae recemmended by the- nning: Board Eubsequently, on June 2

- 'iuse and minor snte plan appreval te perrnlt a heltetep oh'a partion- nf exlstmg parkmg eer\nng L
" Lake Center Executive Park{(Block 5, Lot 2.01) Jocated'at 401-Route 73 North, Evesham

‘_-:TDWHShlp “This appheat:en wag appreved by'the Plannlng Board on June 16 2011 efter a
-public heerlng The cnnetructlon

S .:f_ﬂState Department nf Transpnrtatll 5

: : ?‘_The apphcatmn of the DF’MA to ema:]s transm [:l;ed by merntaers ef a tDWI'IShlp counc:ll REI T P
_iis ohe of firstimpression. in’ Bt rlington County. The routing use of technological: devu:es such L L
* “as Blackberrys and iPhoneés to communicate almost’ metanteneeuely was certainly not. . Ca
: .contemplated when the’ OF'MA I:\ecame effective.in 1976, Slgnlﬂc:antly, there have been no ...
amendments to the OPMA since its. effective date'to speelt"cally address these methods of
y-;communlcatlun However that is l'lDt tD say ‘that such cnmmumcatlons fall Dutside the ' ETREE
 breadth of the statute. It.Is well established that the OPMA "shall be Ilberally c:onetrued in Lo
. : orderto accomphsh its purpose and the public policy of this State;” N.J.S.A, 10:4-21, namely. . 1 -
' ‘requiring govemment hodies to-conduct their business in public. The OFMA is premlsed on U
* the notion that the public' has a right to be present at all meetings of public bodies znd
‘ -wutneee ail phaeee of dehberetmn pehey formulatlon end dECISIUI'I makmg N. .J S A; 'ID 4—7

“ Al meetzngs ef pubhc: body shall be npen te the pubhe atall tsmes unless the tClplc ef o
i ‘-dlecueeien falls into-one of nine (9) specific categories, none of which are applicable in this .
“case. N.J.SA 10:4-12. Such meetmgs must be preceded by adequate notice. N.Jl.S.A. J S. A
10 Pt-Q Fer purpnses ef the DPMAa meeting. | ._ef‘ ned as fellewe e

B Meetmg means and lnl::lu S any gathering whether cerpereel or by means of o -
- telecommunication. eggprnent which. is-attended by, or open to; all of the members of

. a_public body. held with'the intent, on the. part of the members of the body present, to
. -disguss or act as a-unit Upon the Specific public business of that body. Meeting does

- ‘”not include any gatherlng dtterided by | Iess than an effectwe majority of the membem -
:.of a publ;c body (emphas‘ dded) T ‘

N.LS.A. 10:4-8b. Even though the purpuse nf a meetlng is o merely chseuee and not vote
~ on public business, the OPMA is still ‘applicable. -South Harrison Township Committee v.

Board of Chosen Freehotders of the Countv Df Glouc:eeter 201 N. J Super 3?0 (App Dlv
1986). S B

* The land development application notes that the property located 401 Route 73 North is Jocated in a C-1 zoning -
distriet Significantly, the Towmship Land Use Code had been previously amended to permit a helistop as a
conditional uge in such a district by virtue of ‘Ordinance No, 17-8-2010 cffective August 10, 2010, Thus, it does
not appear that this application was dependent upon the adoption of Ordinance No. 7-4-2011 on April 12, 2011.
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usiness” as denternpleted by statute .
ndwmgly engaged ina. "rneetmg" requrree greater enelyers While the OPMA ddee not
' ! rntrdne e} convene a "meetlng,"_ the stetute

- aan engdlng dreldgue
~these. emeile oceyr

I 'fdmrarded te multrp
- las other public offici ‘ : A Ll
<G Cduneﬂ that semetrmes oceurs in etmeet el me 0 theee dlscuesrnns hed dct:urred o
- person.no one-could reasonably: dlSletE that a violation.of the OPMA had oceurred.  In hght REET
of the r:drnrnumdetnen technalogy now. everleble s well as the leg:eletlve admenition td R
. liberally r.:dnstrue the OPMA 1o acc:drnplish its stated: purpose, | conclude. that- Council . W e
~members gethered by meens df c:emrnunic:ettdn eqmpment fdr the purpeee of: celler:trvely S
. .'dlscussrng pub]lc bue:nese ' : LR -

Whr!e I eonclude that tdwnshlp dff'clels medvertently ccrnvened a "meetmg for EEE R
. -}purpnses of the, OPMA..1-fing: insuffic icient evrdence of any specific intent to violate the etetute
- virarranting the pursuit of sanctions by this Office. Significantly, the OPMA authorizes'the .~ " . -
. .Attorney General or County Prosecutor.to proceed with an-action in ligu of prerdgetzve wiitin . - -
Superior. Court-and seek:the imposition of- mdnetery penalties upon those persons who -

“knowingly” violate the-provisions.of the. OPMA. In this situation, the County Prosecutor: -
-would bear the burden of demanstrating a- “knewmgly” violation by a prépénderance of. the
_ -evidence. As prevrdusly indicated; the- edvent of email.and advance felecommunication:.
SR ‘.-teehndtegy enables. mdmdue!s to- lnterect in: weye thet were once deemed more science - ¢

In eddrtrdn there is ehselutely ne. Iegel precedent eddresemg '[hlS un:que issue. Thus, the
Prosecutor's Office would be hard préssed o demonstrate to a court of competent -~
 Jurisdiction that the rnemhere of Countil knew, or should have known that they were engeged
'-rn a meetrng under the OPMA end therefdre eubject td Ite rnendetee o

.are lirnited to ene—hundred doltars ($1DO) Tor e f' rst effense and between dne-hundred ($1 0a) -
_ end fi ive- -hundred dellere ($500) for any subsequent dffense N.JS.A. 10:4-17. ltis

notice to those who | are- Sl.lb_[ECt toits requrrernents ‘As Indreeted above, the etate of the [aw,
including a lack of any legal precedent, coupled.with the rapid development of
telecommunication technology created significant uncertainty about the impact of the OPMA

upon the use of emails by public-officials. : In.my view, -educating public officials who may
heve mtstekenly thlated the prmnsmne ef the stetute is fer more, eﬁ'ective then the impaosition

5 Pulilic business defined 10 include -f‘aJl matters which relate in any way, diredtly or indirer.‘.t.ly, to the
petformance of the public body’s functions or the conduct of its business.” NJ.S.A, 10:4-8c.
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transgresswne do not: oc:cur in the future l d:rec:t thet _vnu furnlsh each member of *the _
“ Evesham:-Township Council with a eopy of this letter. ‘Furthermore; I strongly recomimen
“that you'develop writtén guidelines for the use of email.communications between township - = :
: officials regarding publlc busmees; ‘manngt.that.complies with the DPMA 1, recommend Conoh
at such gmdelines include et mmlm‘ 18 ,[Iewmg reqmrements

:) Emal communlcatmns ehculd aefe 5 prectucabte 'hnet mclude an effectwe majenty e
. ' of the governing body.and should nevér include an effective l'TlEIJDﬂty of the governmg SR

L T body where dnscussmn of mformatlon related to the bUSmess of the TDwnshlp I5 -
PR mvelved SR

- '-‘:2') Where ema:l cummunlcatmns do mclude an effectwe majorlty of the govemlng body,
s sugh ‘communications should not include any request for a response. -In fact, any .

, - email communication should ind:cete thet there sheuld be no emell reply or other
T ':responswe cmmmumcatmn - :

3) Inthe rare lnstance when a respcmse te an emell is necessary, suc:h respnnse must
. notinvolve any demsmn—makmg or dehberatlve function of the governing body or
"+ otherwise address public business as contemplated by the OPMA, Further, the
* - -response shall not be made to the entire list of email addressees to avoid even the

. _appearance of impropriety. Utilizing & thlrd perty such as the Clerk does not ehange -
- Ithe requnrements of the, DF'MA . ‘_ _ T . '

- 4) ‘“Rolllng email cmnverﬁatmns must alsn .be avmded A rnlhng emall Uccurs When
" one.{1) member c:f the.govemming Body or a third party contacts other members via
- email individually: to successively diséuss or gain opinions on an item of Township .
business. This.would apply to ather fen:ns of electronic communications as well,
However, communications between less than an effective majority of the govel‘nlng
" body donot violate the OPMA provided:the dialogue does not become a ro!llng
. dlseussmn that ends up mcludlng an effectzve majority of the geveming bedy

ThlS Office recognizes that the challenges faced by elected nfﬁmals as they ettempt
to communicate and effectively represent the' public can be dauntlng While the use of email
and similar means of communication.is unavoidable, and often more efficient than more
traditional means of communication, Council members must be conscious of the
requirements of the OPMA. Full and camplete compl:ance wlth all prov;slons of the DPMA is




RUG-05-2011(FRI) 08: 7 Burlinaton County Prosecutar (FAXJB09 265 5441 P.O07/009

f,you hsvs sny qus : mns psrtammg to this msttsr plssss fssl frss to'c n“

'3' 5 ert D Bsmardl
Burltngtnn Cuunty F'rosscu lor

W '..Qv/attachmsnt (Exhlblt A))

Assistant Pmsscutor Thaddsus E Drummond -
= *Thomas J. Czerniecki, Evesham Township Manager
s ‘-John Paff, Chalrrman New Jersey Libertarian Party. -

B Dpsn Govs.rnrnsnt Advsc:scy Pronct '
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| 03/1072011-

11:05 ALM.

T&ah Furey Bruder—
- | Bach Associates, PC

Régina‘ Kinney -

"Attached sa memo fmr the Pianmng Board -
|10 go with the *Helistop” Qrdinance referred

by Township Council. Please confirm that
you will fanuard it to Planmng Board
members.” -

0318120711

9:20 AM.

Leah Fufey Bruﬁer -

Bach-Assctiatés‘, PC

...............

[Regina Knney

. | “In accordance with The requlrements of
_ N..LS A 40:550-286, the: Planning Board

F{ewew Ordinance 7-4-2011 at its meeting -

. on March 17, 2011, The Planning Board
| found that the ordinance i¢ consistent with .

the Township Master Plan and
recommends the Towriship. Council adopt
the ordinance, with the recommendation

-| that the ordmance heamended to

specifically prDhlblfl helicopter. tzod seMce

037222011

- 1:56 P.M.

Multxple racnpients

* incliding all -
| Council Members -

“Attached memo received in “this Office”

outlining the Planning Board's review and

Tecammendation to amend the Helistop
": | Ordinance. We are scheduled-to have a

second readmg on this ordinance at'the -

~| April 5" meeting. (I've also attached a copy
| of the ordinance as it was introduced.) |

ask Mr. Gillespie to réview their request and
advise whether we would need to re-

introduce the. Ordinance if Council dec;des

to amend it, or whether that wauld be non-
substantivé change.”

0372272011

230 P.ML

"Can we'get an interpretation on the
difference of what we appruved and what

B they want?”

Q37221201 1

Z3EPM,

' Mslhes anfnsm

'l.\. L

RERK '--G)ther reuplents
= mc:lud[ng all

‘ -Counml Nlembers

*Joe: | think Johrr can probably clanfy it for-.
us: -From what Regina told me, “apparently -

‘they asked that it be a litle more specific

with raspect to prohiblt:ng hehc:upter tax1
service.”

03/22/2011

2:42P M.

0372212011

9:19 P.M. -

Muitiple_rempnents

"No need 1o accept the recnmmendatlons

| this was a silly and rather ocbscure onel . We

put this on for second reading in April.” = .

SEk| J}ﬁ'g'l_ﬁprgé"_ré-¢i§ie-nts

“l-agree with the mayar, 1 don't:believe too

.many people will be paying for a helicopter

taxi ride to work if that is the concemn.-
Wasn't P.B. presented with a pretty specific
timeframe in which the chopper would

| arrive and depart when the idea was first

mtrc:duced'?"
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0372372011

- | Steven Zeuf

'+ Council Members

Various recipients
including all - '

e TR

“Since the Heliport Is in my heck of the
woods, 1 have gotten some.concerns from

4 the residents. ebuut any-increased

‘ hellcnp’ter u'eff ic:-]-don't think it would be e

' bad idéa to spedl out that taxd eenm::e is net

permitted.”

0372312671

738 A,

. WJoseph ,Hewerth:_

Vei‘_ieU_B recipients
including all’
Council Members

“Dan't think that wil heppen It is ane guy
that wants to land and take off. He needs
to go up and fallow the Rt 70 and 73 road.”

03/23/2017

TAEAM.

Thomas Czernigeki

1 Councll Memlﬁgeﬁs'

Various recipients
includingall -

“| believe we can introduce an.crdinance ‘
Tuesday that address that specific matter

| while also moving ahead with adoption

0372312017

B3 AML

|.including all.
_.|. Council Members.

Various recipients

-griginal- ordinance in its current fnrm
“Sounds gcad tome.” ' -

[03rz3/2017

852 AM.

1including all -

Various rec:lplents

CC).LH'I_CII Meml_:_er_e

"Tem mtreducmg another erdmence on the _

1 29 iSEItDuchySUbject le[reedy

advertised the meeting with the Bond-

‘Ordinance and the Resolution associated

‘with that...if we are going to introduce
another erd:nance on that date, I'd need

- | more- confirmation immediately in order to

re-advertise. Hewever, if you were

s mtendmg to introduice the new ordinance on

April 5%,
prublem

] don't thmk thet weuld baa

03/23/2011 |-

923 AM,

1+ “l am against any c:henges to the original

ordinance ‘and will not approve any new

':; ordinance on this issyatll”.

03/23/2011 |

Q.:#S*A.M‘. g

=1 "1 think the real issue is who on the

T Planning Board took it upon themselves to
] add {o the eriglnel" ..

FRFIEE

~9:58 AM,

Ran.d}.r--Bl.'ew-rn-.

| 03/23/2011.

8:09 PM.

| “Got it taken care of "

Debbié Hackia

"Sounds good to me also,”




