INITIAL DECISION
OAL DKT. NO. CSV 6456-07
AGENCY DKT. NO. 2007-3819-I

IN THE MATTER OF ROBERT A.
ANDREWS, TOWNSHIP OF
BERKELEY.

Charles J. Uliano, Esq. and Andrew T. Walsh, Esq., for appellant Robert

Andrews, (Chamlin, Rosen, Uliano & Witherington, attorneys)

Eric M. Bernstein, Esq. and Philip G. George, Esq., for respondent Township
of Berkeley (Eric M. Bernstein & Associates, LLC, attorneys)

Record Closed: January 20, 2009 Decided: August 21, 2009

BEFORE PATRICIA M. KERINS, ALJ:

STATEMENT OF THE CASE

In this civil service removal matter appellant Robert Andrews (Andrews) is
charged with one incident of inappropriate sexual conduct with another employee in the

Township of Berkeley (Berkeley) Police Department radio room.

PROCEDURAL HISTORY

On March 26, 2007, appellant Andrews filed his appeal from a Final Notice of

Disciplinary Action (FNDA) removing him from his position as a Lieutenant with

New Jersey is an Equal Opportunity Employer
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Berkeley’s police department. He was charged with statutory misconduct under
N.J.S.A. 40A:147-14, various violations under N.J.A.C. 4A:2-2.3(a) and the Berkeley
Police Department Rules and Regulations. The charges arose out of one alleged
incident of sexual misconduct in the police department radio room on an unspecified
date in the “late spring of 2002”, with Denise Capizzi, a Berkeley police dispatcher. On
August 13, 2007, his appeal was transmitted to the OAL for a hearing as a contested
case. He was not suspended during the pendency of the disciplinary proceedings, nor
upon the FNDA, and he remains working at his position with Berkeley. On February 19,
2008, the violation of the Berkeley Rules and Regulations was dismissed pursuant to
the “45 day rule” embodied in N.J.S.A. 40A:14-147.

On November 27, 2007, Joseph Lavery, ALJ issued an Order consolidating this
appeal with that of Denise Capizzi, bearing OAL Docket No. CSV 0785-07. Capizzi
faced disciplinary action arising out of the same incident, and other matters unrelated to
Andrews. Testimony was taken in the consolidated matter on March 24, 2008, March
26, 2008, April 14, 2008, April 15, 2008, May 22, 2008, May 27, 2008, May 29, 2008,
June 18, 2008 and June 27, 2008. The parties were granted time to obtain the
transcripts and submit post hearing submissions. The record closed on January 20,
2009, and extensions of time for filing of the initial decision were granted until

September 3, 2009, in the then consolidated matter.

Given the complexity of the case presented against Capizzi, and the several
remaining charges against her, an Order was entered on August 21, 2009, severing her

appeal from that of Andrews.
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FACTUAL DISCUSSION

Background

Robert Andrews is a Lieutenant with Berkeley’s Police Department. In 2002, both
he and Denise Capizzi, a police dispatcher were employed by the department. During
the course of a disciplinary investigation of Capizzi, respondent obtained information
alleging that in 2002, Capizzi and Andrews had engaged in a sexual act in the radio
room of the Berkeley police department while on duty. As a result, disciplinary charges
were filed against each regarding the alleged incident. The date of the incident was not
specified in the charges, however, during the course of discovery respondent provided
information that the incident in question occurred on June 30, 2002. In support of the
charges, respondent presented the testimony of Sergeant James Britton, another

Berkeley police officer and Debra Courtney, a Berkeley police dispatcher.

Testimony of James Britton

Britton testified that sometime in 2005, he was questioned by Berkeley Township
Police Chief Weinlein regarding a rumor that he, Britton, had witnessed Andrews and
Capizzi engage in a sexual act while on duty in the radio room sometime in 2002.
Although he did not provide information to the Chief, he did provide a Certification (RA-
6) to the Township’s counsel in October 25, 2005. The Certification does not specify
the date of the incident, only placing it “in or about the late spring of 2002.” Nor did the
Certification specify that the officer involved in the incident was Andrews, only that the

other sergeant on duty engaged in the alleged act.

According to Britton, he and Andrews were on duty one evening for the 4:00 to
12:00 shift in the spring of 2002. On that evening, he was the road sergeant and
Andrews remained at headquarters as the desk sergeant. Only one dispatcher,
Capizzi, was on duty. When Britton had trouble reaching headquarters from his patrol

car around 6:30 to 7:00 p.m., he returned to headquarters suspecting that a power
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outage might have interfered with communications. Arriving at headquarters, he saw
no one else around until he entered the radio room. Upon entering the room, he stated
he saw Capizzi, with her head in Andrews’ lap. Andrews was seated and Britton was
standing during the encounter. Britton stated that he told them to knock it off. He then
turned, left the room, and went to check on the power systems. He did not formally
report the incident and did not recall having a conversation about the specifics of the

incident with anyone, including Debra Courtney.

On cross-examination, he was confronted with documentation (RA-8) showing
that on the evening of June 30, 2002, he was listed by his badge number as the desk
sergeant and Andrews was the road sergeant. Documentation (PA-M) further showed
that on the evening in question, logs from the police department phone system showed
Britton, along with Capizzi, taking calls on an operational phone system at headquarters
during the time period he had stated he was on the road. That same documentation

showed other officers back at headquarters as well.

When questioned regarding the act allegedly taking place between Capizzi and
Andrews, he stated he had a side view of Andrews and Capizzi from his standing
position as he walked into the radio room. However, he was not certain that oral sex

was taking place; just that Capizzi had her head in Andrews’ lap.

Testimony of Debra Courtney

Petitioner also presented the testimony of Debra Courtney, another police
dispatcher. Employed by Berkeley since 2000, she became friendly with Capizzi in
2002 when the appellant began work with Berkeley. Her testimony was that at some
unspecified date in 2002, Capizzi told her that she was caught by an unspecified
person doing an unspecified act. Respondent questioned her about Capizzi in 2005,
and she provided a statement (RA-7). In it she repeated what she said were rumors
that Britton had walked in on Capizzi performing a sexual act on someone in the radio

room.
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In reviewing the evidence presented by respondent, the eyewitness testimony of
Britton in proving the alleged act took place is crucial. While he maintained throughout
his testimony that he saw Capizzi with her head in Andrews’ lap in the radio room while
they were on duty, Britton was unable to place the act within a time frame other than “in
or about the late spring of 2002”. When confronted with respondent’s own records
from the date it had cited in discovery as the date the incident occurred, he was unable
to explain the discrepancy between those records and his version of events. Nor did he
provide detail on what he actually saw occurring between Capizzi and Andrews.
Despite walking into the radio room and having a side view from a standing position of
whatever was occurring, he could not state with certainty that a sexual act was taking

place.

Britton was not a credible witness. He was not specific on when the act
occurred, beyond recalling that it occurred in late spring 2002. He was confronted with
evidence from respondent’s own records from the date the incident was proffered to
have occurred and he could not explain the significant discrepancies between his
testimony and the records. Further, he was unable to tell what, if any, sexual act was
taking place when he walked into the radio room and observed a seated Andrews, and

a kneeling Capizzi from his own standing position.

Beyond Britton’s testimony, the only other evidence presented on the incident
was the supposedly corroborative testimony of Debra Courtney. However, she merely
recited rumors about the alleged incident, and referenced a nonspecific conversation

with Capizzi.

From the evidence presented, | FIND that Andrews did not engage in a sexual
act with Capizzi while on duty in the radio room of the Berkeley Police Department as

alleged in this matter.
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LEGAL DISCUSSION

A public employee in New Jersey who commits a wrongful act related to his or
her duties, may be subject to major discipline. N.J.S.A. 11A:2-6, -20; N.J.A.C. 4A:2-
2.2, -2.3. In an appeal from such discipline, the appointing authority bears the burden
of proving the charges upon which it relied by a preponderance of the competent,
relevant and credible evidence. N.J.S.A. 11A:2-21; N.J.A.C. 4A:2-1.4(a); Atkinson V.
Parsekian, 37 N.J. 143 (1962); In re Polk, 90 N.J. 550 (1982).

| CONCLUDE that Berkeley has not proven by a preponderance of the credible
evidence that Andrews engaged in the act charged and the resulting charges must
therefore be DISMISSED.

ORDER

It is ORDERED that the charges in this appeal are DISMISSED.

| hereby FILE my initial decision with the CIVIL SERVICE COMMISSION for

consideration.

This recommended decision may be adopted, modified or rejected by the CIVIL
SERVICE COMMISSION, which by law is authorized to make a final decision in this
matter. If the Civil Service Commission does not adopt, modify or reject this decision
within forty-five days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.
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Within thirteen days from the date on which this recommended decision was
mailed to the parties, any party may file written exceptions with the DIRECTOR, MERIT
SYSTEM PRACTICES AND LABOR RELATIONS, UNIT H, CIVIL SERVICE
COMMISSION, 44 South Clinton Avenue, PO Box 312, Trenton, New Jersey 08625-
0312, marked "Attention: Exceptions." A copy of any exceptions must be sent to the

judge and to the other parties.

August 21, 2009

DATE PATRICIA M. KERINS, ALJ
Date Received at Agency: August 21, 2009
Date Mailed to Parties: August 21, 2009

flam
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LIST OF WITNESSES

For Appellant:

None

For Respondent:

James Britton

Debra Courtney

LIST OF EXHIBITS

For Appellant:

PA-A

PA-B

PA-C

PA-D

PA-E

PA-F

PA-G

PA-H

Letter from Stephen B. Hunter, Esquire, dated September 15, 2006
Eligible/Failure Roster for Lieutenant, dated February 13, 2002

Memo from Captain Novellino to Robert Andrews, dated May 10, 2006
CAD Call Information Printouts, dated April 8, 2002, April 24, 2002, July 22,
2002, September 7, 2002 and April 4, 2003

Cell phone records of Robert Andrews from February 27, 2005, to March 26,
2005

Photos of the Samuel R. Britton Law Enforcement Center, dated December
12, 2005

Letter from Ret. Lieutenant Van Gorder to Chief Weinlein, dated August 1,
2002

Letter from Ret. Lieutenant Van Gorder to Chief Weinlein, dated April 17,
2003
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PA-I

PA-J
PA-K
PA-L
PA-M
PA-N
PA-O

Letter from Ret. Lieutenant Van Gorder to Chief Weinlein, dated April 27,
2003

Ret. Lieutenant Van Gorder’s notes

Pictures by Sgt. James Britton

Email from Denise to Debbie

CAD Call Printout, dated June 30, 2002

Walsh’s letter

Bernstein’s office response letter

For Respondent:

RA-1
RA-2
RA-3

RA-4
RA-5
RA-6
RA-7
RA-8

Preliminary Notice of Disciplinary Action, dated December 1, 2005

Final Notice of Disciplinary Action, dated March 1, 2007

Chapter X1V of the Township’s Ordinances (relating to the Police
Department)

Berkeley Township Police Department Rules and Regulations

Berkeley Township Employee Handbook

Certification of Sergeant James Britton, dated October 25, 2005

Transcript of Statement of Debra Courtney taken June 17, 2005

Berkeley Township Police Department Assignment Sheet for June 30, 2002
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Attorneys for Plaintiff, Robert Andrevws Z.Iﬁ’ a,

. SUPERIOR ¢, op:

EA

ROEBERT aANDREWS, SUPERIOR COUFR T OF NEW J N 2

LAW DIVISION

OCEAN COUNTY

- Plaintiff,
v. DOCKET NO. \_#
a({ 061

TOWNSHIP OF BERKELEY:
LEONARD W. ROEBER, Individually
And in hig capacity as Administrator
Of the Township of Berkelay;
JOHN C, WEINLEIN, Individually Civil Action
and in his capacity as Chief of the

Township oi'Bm‘ktley Police Department; COMPLAINT, JURY DEMAND,

And JAMES BRITTON, Individually and  DIESIGNATION OF TRIAL COUNEEL
In his capacity as 4 Police Officer of the :

Berkeley Township Police Department,

Defendants.

Plaintiff, Robert A, Andrews, residing at 215 Harbor Inn Road, Bayville, County
of Ootan, and State of New Jersey, says: |
STATEMENT OF FACTS
1, Plaintiff at all relevant times has been employed by the Township of
Berkeley Pulice Departnent a5 a police officer and currently holds the rank of

Lisutenant,

2, Plaintiff has been employed in the above-referenced capacity by

defendants Township of Betkeley (hereinafter “cefendant Township™) and the Township

of Berkeley Police Department sigoe August 1, 1288,

BL1/E9
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3. At all relevant times, the defendent, Leonard W. Roeber, 2lso was
employed by defendant Township and held the pasition of Administrator (hereinafter

“defendant Roeber™).

. 4, At all relevamt tzmes the defendant Jobn C. Weilnlein, s.lso wig employed L
by dcfr:ndant Township and the Township Police Department, and held the position of
Chief of Police (he:reinf?fter “defendant Chief?).

5. At all relevant times, the defendant, James Brittor, also was employed by
defendant Township and the Township Police Desartment, 2ud held the rank of Sergeant
(hereinafter “defendant Britton™). . : |

8. OnDecember 7, 2005, Plaintiff was served with e Preliminary Notice of

Disciplinary Action charging violations pursuant "o _Nu._.]; 5.4, 40A:14-147 NJAC 4A:2-

2.3(2), and the Borkeley Township Police Depaurtraent Rules and Regulations.

7. The Final Notice of Disciplinary Action was not served until March 1,
2007, and cantained the same allegations as those in the Preliminary Notice.

8. The charges atose out of one alleged incident of sexnal misconduct in the
police department radic room on B unspecified date in the “late spring of 20027 with
Denise Capizzi, a Berkeley police disz;‘.ratchﬂT. |

3. The charpes ;m:m based upon a certification of Defendant Brivton dated
October 23, 2005, wherein Defendant Britl:on allizges that in the late spring of 2002, there
was one other sergeant on duty, and he obsérvcd thig other se;‘gaant in the dispatch oom
with Denise Capizezl knelt in front of hing performing oral sex.

10.  'With httle or no investigation into the allegations made by Defendant
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Britton, Defendants decided that the “bthegr serzeant on duty” was Plaintiff and charged

him a8 noted hersinabove.

11, The disciplinary action initlated by Defendants against Plamtiff wag
commenced approximately three years aﬂc:r the alleged incident wﬂ:hout a N)M‘plete
investigation or compliance with internal affairs cmdelmes as established by Defendant

* Township andfc:r the guidelines established by the New Jersey Attorney Gcnr.-.ral’s Office.,

12. ° On M.ﬂmh 2\5; 2007, Plaintiff filed an appeal of the disciplinary action
sesking to remove him from his position 2s a Lieutenant wita the Berkeley Township
Police Depariment. |

13, By letter dated July 14, 2008, Plaintiff disclosed to Defendant Rozber that
the handling and investigation of the diséiplinaw charpes filed mpainst him were in
violation of his due process rights as well as departmental rules and procedures.

14,  Plaintiff’s complaints ra.'iscd in.'hjs Jutter of July 14, 2008 were never
reselved and the course of conduct underlying his complaints continued.

15, The discijalinary action was transnitted to the Office of Administrative
Law where it was cnnsolida;cd with the appe:allc'f fhe Denise Capizz.

16.  Afernine clays of Trial before the Flonorable Paticia Kerins, A.L.J, the
Court zssued Aan Order on August 21, 2009 dismissing the charges against Plainiff.

17. On December 18, 2009, t.he Civil Service Commisson ordered, “[Tlhe
action of the [defendant Township] was oot justified. Therefore, the Commission
dismuisses the charges against the [Plaintiff], roverses the removal, and orders that the
[Plainﬁfﬁ be granted counsel foes pursuant to 11 TAC 4A:2-2.12.7

18.  Throughout the eourse of his emplorment with Defendant Township and
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under the supervision of Defendant Chief, Plaintiff was subjected to vaious instances of
hatassment and retaliation. Plaintiff has been and continuss to be subjected to the

following examples of harassment anﬂ retaliation, inchiding but not lHmited to:

Spreeding of & sexual rumor atmotg his co~workers;

Allegations defamatory to Plaintiifs character:

Defendant Chief using offensive lanpuage towards Plaintiff and
belittling Plaintff

Defendant Chief fafling to keep Plaintiffs Internal Affairs file
confidential;

Dafendant C‘h:ief discussing “ha nature of the 'disciplinar}' action
against Flaintiff with others,”

Defendants have isolated end limited Plaimtiff from his normal
weork interaction, fraining, development; and fqmre advancement,
Defendants have under:ﬁmmi Plaintiff’s wuork performance by
withholding wotk-relaved informiation; end

Drefendant Chief has fostered a lack of respect towards Plaintiff by

others in the department.

18, Defendants’ harassment and retaliation sgainst Plaintiff has created a

hostile work egvironment.

AT COUNT
Conscientions Employvee Protection Act

I Plaintiff repeats each and every allepaticn confained in the Staternent of

Farets and makes the same a part hereof as if set forth at length herein,

PaGE

Bd4/E9
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2, On or about July 14, 2008, Plajoti#® brouglht to the aftention of Defendant

due Progess rights and without compliance with flzsra.blished rules and procedures adopted
. and exercised by the Department.

I3 . Despite a?l'invesﬁ.gaﬁon into the allegations by an “alternate or conflict
counsel for Berkeley Township,” Plaintiff's complaints went unnrswered.

4, After Plaintiff's complaint, Defendants have engaged in contimuous forms
of harassment as set forth above, and their behavior has resulted in mental ;md cmatioﬁal
anguish, humiliation, amciety and distress, and cther damages.

5. Defendants harassing conduct amounts to a violation of Plaintif?s rights

under the Conseientious Employee Protection Aet,

WHEREFORE, Plaintff demands judgmert against all Defendants for: (1)
_ conipansatqry and punitive damages allowabie under the Nm Jorsey Conscientious
Employee Protection Act, f.rmludi.ﬁg but not limited to damages for mental and emotional
angish, burniliation, anxiety and distress; (2) Ituge:ther with counsel] fees and costs of suit

and expenses incurred as a result of defendants® di seriminatory acts as provided under the

relief, both ar law and equity, to which Plaintiff may be justly entitled.

SECOND COUNT
New Jersey Law Againgt isciimination
(Retaliation)
I Plaintiff repeats cach end é'tfﬁ::fy ¢llegation contained in the Statement of

Facts and First Count and males the same a par: hereof as if set forth at length herein.

AN 42611 1207 CHANLIN, ROSEM | 0 b

Roeber that the disciplinary process against him vias eing conducted in violation of his |

New Jersey Conscientious Employee Protection Axt; and (3) all other general or specified -

PAGE  B5/B9

i
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Z. The actiong of Defendants constituts an impéz‘mis:siw: retaliation

against Plaintiff for his role in successfully defending himself against the false allegations
brought against Plaintiff by Defendants. |

3, Maoreover, Plaintiff was discriminaled ageinst based upon hiz gender in
light of the patuxe of the sexual misconduct ail{sgaw;ions brought against him.

4, As 2 result of Defendants retaliaiory adverse employment actions egsinst

the Plaimtiff, Plaintiff has been damaged.

WHEREFORE, Plaintiff, Robert A. Andrews, demands judgment agejilst all

defendants for: (1) compensdtory and punitive dumages sllowable under the New Jersey l

Law Against Discrimipation, including but vor limited o damages for memal and 'J
emotional anguish, humilistion, anxiety and distiess; (2) together with counsel fees and l
costs of suit and expenses incurred as a result of defendants - discriminatory acts as J
provided under the New J ::ré::,r Law Against Drscrimingtion; and (3) all other general or l

specified relief, both at law and equity, to which Plaintiff may he justly entitled.

IHRD COUNT
New Jersey Law Apaing; Discrimination
(Harasyment)
1., Plaintiff repeats each and svery ol egation comtained in the Statement of
Facts, First and Second Counts and makes same 11 part hereof s:s if set forth at length
herein.

s The actions of Defendants constitute herassment and discrimination

against Plaintiff,
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3. As 2 resulf of Defendants harsssment against the Plaintiff Plaintif? has
been damaged,

WHEREFORE, Plaintiff, Robert A. Andrews, demands judpment against all
defendants for: (1) compansstory and puritive damages allowable under the New J erseyv
Law Against Discrimination, tcluding but not limited to damages for mentzl and
emotional anguish, humiliation, anxiety and disﬁrcss; (2) together with counsel foes and
costs of suit and expenses incurred as & resull of défendants’ discriminatory zets as
provided under the New Jersey Law Against Discrimination; and (3) all ether general or

specified ralief, both at law and equity, to which Plaintiff may be justly entitled.

FOURTH COUNT
Intentional Infliction oi E;notional: Distress

. Pleintffrepeats each and every &l egation contained in the Statement of

Facts, First, Sedond and Third Counits and makes same a pert hereof as if set forth at

léngth herein,
2. The aforesaid actions by the Defendants are ountragsous in nature,
3. Deferidants intentied to inflict emotional distress ipon Plaintiff by and

trough fi‘;‘lE.lI aforesaid actions.,

4, As a result of the actions éf deferuiants, Plaintiff has been caused to suffer
from emotional distress which has exhibited itsélf in physical complaints and symptoms.

5. As aresult of the emotional distress and physical complaintﬁ and |
symptoms suffered by Plaintiff, Plaintiff has been damaged.

WHEREFORE, Plaintiff demands compensatory and punitive damages, counsel

fees end costs of sult, and such other relief as the Court may deem squitable and just.
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FIFTH CCURNT
Malicious Presegution |
= ‘ \ : ﬁ
1. Plaintiff repeats each and every allegation contained in the Staterment of

Facts, First, Second, Third, and Fourth Counts and makes the same a part hereof ag if set &
forth et length herein.

2. All charges ageinst Plaintiff comrained in the Final Diseiplinary Action of
March 1, 2007 brought by Defendents agrainst Plaiati ff were dismissed.

3. There was 1o reasonable or protable cause for the charges or disciplinary

action against Plaintiff, and Defendants knew or should have known this to be the case

prios 1o the hearing,

4, Plaintiff ezims his living as a police ofﬁce'rj and the false prosecution has
injured his reputation both socialty and professicnally.

5. As a direct and proximate result of Defendants’ malicious prosecution of
Plaintiff and particuiarly theix wilJ:ﬁﬁ, intenticrnai, false, malicious, reckless. or prossly
ne:gligént'ﬂcﬁons, Plaintiff snffered severe danagze to his reputation and standing in the
community, has sufferzd severe physical and emotional stress and harm, was forced to \
underge the rigors and strain of preparation for his defense of the false charges and of
appearing befofe the. Office of Administrative J.aw with the resvltant anxiety, loss of
sleep and other damages, and has a.therwi.se teea damaged and injured in diverse other
manmers, 1o his great deeriment.

WHEREFORE, the Plaintiff demands judizment for compensatory damages,
punitive darnages, interest, attomey’s fees, costs of suit, and such other relief 45 the Court

deems equitable’'and just.
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SIXTH COUNT
Respondear Superior Apainst Tawnship of Borkeley

L, Plaintiff repeats each and every allegation contained in the Statement of
Facts, First, Second, Third, Fourth, and Fifth Counts and makes the same 2 part hereof ag

if set forth at length herein,

2. At all points in time described in Plaintiffs Complaint, the aforesaid
Defendants Roeber, Weinlein and Britton were employed by and acting on behalf of the
TOWnshi.p of Berkeley, _

3. Pursuant to the theory of respum:i’éc:: superior, Defendant Township of
Berkelcyuis tesponsible to Plaintiff for any and 21l damages sustained as 2 result of the
actions by Defendants Roeber, Weinlein and Britton.

WHEREPORE, Plaintiff demands compensatory and punitive damages, counsel

fecs and costs of suit, and such other relief as the Court may deem equitable and just.

DEMAND FOR JULRY TRIAL

Plaintiff herein demands a trial by jury us to all jssues,

TRIAT, ATTORNEY DESIGNATIOMN

Charles ], Uliano, Esq. is hereby designated as trial attorney.

. 2" )
b L e
CHARZES J. ULIANO, BSQ,
Chafilin Rosen Uliane & Witherington
Attorneys for Plaintiff

PaGE

Fa

B9/64
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STEIN, McGUIRE, PANTAGES & GIGL
354 Bisenhnwer Parkway

7.0, Box 460

Livinpston, New Jersey 07035-0460
973-832-1100

Altorneys for Plaintiff Degise Capizei

DENISE CAPLZZT, SUPERIOR COURT OF NEW JERSEY

LAW DIVISION: OCEAN COUMNTY
Plaintiff DOCKET MO, L-2573-09
YH, : Civil Arton

BERKELEY TOWNSHIF; THE BEREELEY :
TOWNEBHIF POLICE DEPARTMENT, JOHN
WEINLER, INDIVIDUALLY AND A2
CHIEF OF POLICE OF THE BERKELEY
TOWNSHTP POLICE DEPARTMENT; :
TIMOTHY MeNICHOLS, INDIVIDUALLY AND ; AMERDED
A8 A MEMEBER OF THE BERKELEY : COMPLATNT & JURY DEMAND
TOWNSHIF POLICE DEPARTMENT: THE
COUNTY OF OCEAN; THE QCEAN COUNTY
PROSECUTOR'S OFFICE; JIOHN DOES
1-100 (being fctitows nemes) INDIVIDUALLY
| AMD A3 AGENTS, BERVANTS AND/OR
EMPLOYEES OF BERKELEY TOWWIHIP; :
AR ENTITIES 1-10 (heing fictitipus names) winch:
may or may not be public entifies; JOHN RDE 1-10:
(being Gotitions nernes) INDIVIDUALLY AND AS:
AGENTS, 3ERVANTS ANL/OR EMPLOYEES
OF THE ABC ENTITY

Plaintiff, Demise Caplzz, residing at 119 Serpentine Drive, Bayvills, County of Ogean,
State of New Jersey hy way of Complaint sgaingt the defendants does here ailepe 4z fallows:

1. Plaintiff, Denite Capizzi, is an individus] and employed by Berkeley Tawnship
(the "Townehip™) s a civilian police digpatchet,

2 Upon information end belief, the Township 15 2 body politic oxpamzed pursuent to

MNew Jersey law which eraploys, stpervises and/or contrels the employees of the Berkelmy Police
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Department (“Police Deprtment”).  Defendant Township = wesponsible for establishing the
terms, conditions 2nd eiher practices which bear wpon fhe emmployment conditions of fhe
employess of the Township. |
3 Defendmt, Folics Deparment is 2n entify thet is owned, operated, mapaged
dixected and/or esmitolled by ﬁm Township. The Palice Department iz organized under the lows
of the United Slates of Amercs, the State of New Jersey and the Towaship to, gmong other
thmga, enforce those Jaws and preserve and protect the public safety pad velfre.
‘ 1, Upon Wformation zpd belisf snd af all Hmes welevant to thig Complaint,
defendant, John Weinlein (“Weinlein™) was the Berkeley Towathip Police Chisf =nd was
eployei by the Towushig, Defendant Weinlein in sa04 in bis fudividul and officia] eapacity;

5. Upomn infoumation =znd belief and et ceciain times telavent fo this Complaint

defendant, Timothy McMichols ("MclNichole") Yas am officer in the Police Department and was
employed by the Township. Defendant McMichols is smed in his mdividval and official
capasitics. _

6. The Comnty| of Ocean ("Ocean County™) iz 2 body polisie of the State of Meyw
Jersey and is legally responsible and lisbls far the conduct and actions of tha Qcean Cotmiy
Prosecuior’s Office (the “Prosecatar's Office™) and all representatives of the Prosecutor’s Office.

i Al representatives of the Proseeuior™s Office are agenss, servanty or employees of

Ocean County and Ocean Qounty is legally respumsible end Hable for their actions.
A The Prosecutor's Office 15 on information and belief a depurtmem of Ocean

County.
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3. Upon informaiion and belief, the defendants, Tobn Diges 1-100, being Setitious
names, are algm:s, servants ar employees of the Township emd/or of the Police Department
and/or ABC Bntities and are sued, in fheir indivitval and officizl capacities,

10, U‘pcm- informmation and belief, the defedants, ABC Entities 1-10, baing fctitins
names, ore enifties Whase agents, servants or employees hava been fvelved in the improper

actions taken agaiost the plaintff, These entities may of may not be prblic entities,

11.  Uptn information 2od belief, fhe dafendents, John Roes 1-10, being Hotitivus
names, At agenis, servants o smployess of the ABC Enfities and may or may ant he prblic
emplioyees who are sued in thelr indivigual and to the extent it exists, thei official capaciiy

12 Upon hnformation and helief, the defendants, Joseph Does 14100, being Seritious
names, are individuala who bave been fnvolved in the improper actions taken agafnst plaintifs

ALLEGATIONS RRTEVANT TO ALL COUNTS

13.  Flaintiff wes hired to be civilian police dispatcher for the Police Department on or
fbout Pebmary 14, 2002, Plaiptfls position Is protected Ty New Jersey Civil Service,

14 Inor2hout Movember 2003, plantiff, who separated fror her husband in or sbaut
" April 2002, hegan = comsensual relationship with defendant MoNichols who was & member of
the Folice Department and marmed

15.  Dunng the course of this relatinpship, defendaut MoNichals would visie plaintifE
at her bame or arange fo mest planlil at verious jocations at thmes when defendant Medchols
was on duty with the Folice Deparitnent. At no iime did plaintiff engage in & xalerljunslﬁp with

defendent durng the wme that she was an duty 2s a police dispetcher
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16. At all fimes relevant heratn fom fhe conroencemest of her work for the
Towpship through March 2004, lz;lainﬁﬂ.’ recepved no cornplaints conceming har wirk apd her
evaluztions were always satisfeerory.

17, In or sbout Fobrusry 2004, 25 a result of her comscosual relationship with
defendent McNichois, plaintiff beeame preguant

1. Upox learning of plamtif’s pregnancy, defendent McMichols wee Msfstent (hat
plainiif terminate he pregnancy. Based on ber personed beliefs shout abortion, plaintifF rasisted
his Tequest. |

19.  Defendant MeNichols comtinned fo insist that pleniiff terminate the pregmmey
and hie made several appoinfments for her to heve an abortion which she cancelled, Fially, an
oi about Mareh 8, 2004, defendan WelNichols togl, plaintiff to the Plessant Woman’s Pavilion at
which time she received =n injeclion of Mefhotrexate to terminate her pregnancy. Despite
reoeiving the injection, plaintief still did not want to ferminate the pregnasey ssd Wased on
researeh conceming the drug she had been given, she bepep taling lape quantiies of folic acid
which her regesrch indicated intermpted and hopefully sonnteracted fhe soton of Methotrexate,

20, Sobsequenfly, oo or abow Mumeh 11, 2004, plantiff weot to her personal
Dhﬁ‘[ﬁ:‘inilanfgynﬂmlﬂgiﬂ and she described what had heppened. She was advised that
Meihateexals neoally worked within %4 hows and 2 soscgmm was perfermed . which
detnonstrated an active fotal heartbeat three (2) days after receiving (he injeetion. Plaintisy, on
the advice ef ber doctar, cantinued 2 convse of sonduct desipned wn continve her pregnancy.

21.  Qn or about March 30, 2004, pleindfT suffered stgnificant personal fmjurdes in 2
fuli ot work It wes 2 riny and cold night and she fell down 13 conerste steps landing at the

botom, Wjurmg her enbire lefi side, bofh knees znd Jow back.  The begt day, plaptfT
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experienced vaginal bleeding, as well as headache, pain in the knee and abdominal CrempRE.
Fhe soughy treatment at Community Medical Center Bmergency Room on Marsh i1, 2004,

22.  Pleintf Dmiifally left the emergrmey voom At epprondmatedy 5:00 pam, on Mareh
31, 2004 but had to refumn fo the emergency later that might hossuse of oxcessive Vaginal

bleeding. Pimntiff subsequently bad 2 miscarrinpe.

22, On or shout April 1, 2004, plaintiff wa2 mstmeted by her employer to seek
medicz] atiention feem Ocean Bay Oeenpational MEdiv:':al Center,

24, (On orzbont May 1, 2004 plainti filed 2 Worker’s Compensation Claim Petifiog
{or the imjuries sne sustained in the fall, including the miseariage.

25. In or shout eatly Apd] 2004, the relafionship between plaintff snd defendam
McMichols stopped.

26, Prorto s, in or about Febmary 2004, plaintiff had spolen fo her immedizie
supervizor, Gail MeCarthy that ehe wimded informetion, on the Employee Assistance Program,
because she felt she reeded to obtain comseling. Pursuant to the mies end regwlatinns of e
Employee Assistance Program, plamtfs request for nformation zud subsequent wtilization of
the program wasg to be kept absolutely ponfidential.

27.  Un or abouwt Agzl 23, 2004, plani® was advissd that she was 1o repart for &
meetmg ‘with Police Department 1imuenent Roth. AL fhe meefing, Liettenant Roth counseled
Flaintf regarding her personal relationship with defendant MoNichals, Despite the purported
confidential nanwe of her counseling, Lientenant Rot: knew of her covsseling thmogh the
Employes Assistance Program and inquired if plaintiff was st poing for counseling and, when
she respomded that she was, he direcled ber to keep going. Iienfenavt Roth also gave plamtff an

official employes waming notice regarding her relationship with defendagt McNichals.
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l ZE.  Upoa ia:fbnmﬁnn anf Lbelief, defendamt MoMichols was mever coumseled
concerning fheir refetionship nor was he provided with an employee watning nvtifcation e
' direeted {g attend counseling.
25, Inorshoot Jate April, plaintiffmet with representatives of the Prosecudors Office
‘ ' Speoizl Ynvestigation Unit concerning biez relatinnekip with defendam Mchichols. Subs equent tn
her imtial meeting with representatives of the Prosecitor’s Office, plaingicf wes safled back to
l “ the Prozeentor’s Office and advised by the fovestigator fom the Prosecutor™s Office that he Tad
gpoken ith defendant Weinlein abont the fssues she had raied in her fnitial mesting

30, Subsequent to her conversstion with the investigator, plaintif was contacted by
“ defendant Weinlein and grdered fo mnderpo a psychelngical mraluuﬁnn.‘ Wo reazon was provided

to plamtif as why such #n evaluation wes neeessery end 1o the best of plaintifFs Impwiedze,

defendant MoNichals was not reqnired to have such an evahzation.

3. Unsbdawowast 10 plawiid in or ebont Apriiivay 2004, defendant MelMichols ked
provided indomsion to his supariors in the Berkeley Township Palice Departesnt which, an,
mfprarzfion znd belief, meluded his stetement that on er about March 8, 2004, plaintifF had
tmdergone en dborbon.

32.  Ou informsation mrd belief, as a reswii of obtaining thiz infimmation, defendant
Weinlein decided (o pursue crimina] charpes against plaintiff asseriing that her elaim that she
was injmed as a result of the fail and suffered & miscarriage was 2 frend. Ta this end defendant
contaried the Prosecutor™s Dffice.

33, Onisformefiop and belief, defendants Weinlein, McMichals, he Tuwaship, John
Dioes, Joht Roes, The ABC Entities and Joseph Does provided advics snd enconraged and/or

tegnester that criminal cherges be fled ageinst plaintif based on fraud,
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38.  Inorabewt early Foae 2004, plafutifFwas advised that ] futher notice, she wag

no: silowed fo switch or to have overiime oo the mignight shifi,

35. By thiz point, platoiff perceived that the sonditinng of ber employment had
changed and that she wes being treated differently becmise she wus 2 woman and her ireatment
was such fhat she believed her working sand#tions wers hostile and/or abngive,

40, Onorsbout fime 7, 2004, plaintiffveseived & memo from the Chicf that fhere was
an issne that he nseded to speak to her sbowt and he sehadvled 2 meeting for Tume 11, 2004 at
330 pm.

“ 4l.  Oo orebout June 11, 2004 at 3:30 pan, When plainliff reporied to worlk, ehe waz

requested by defendant Weinlein to fnllow i io the Deteetive Birsau. When she arrived there,
there were two investigators from the Prosecutors Office watling and they aryested her,
henderdfed her and Jed her out of the building in front of 2l of her Sllow employees tn her greaf
embemassment a5d Inmilietdon, PIa.inﬁﬁ‘ was sibseqiiently photographad asd Eagerprinted

42. On or shout September 28, 2004, evidence was presented o =a Ocesy Covmtyr
Grand Jury secking fo charge pleintif with inswrance fzud. At ne fime was any Bvidence
presemied 1o the Grand Tury as to whether ot nof the procedie was succesafi], what steps
piaintiff toale fallowiap the procedure on March 8 or infarmation that wes rerdily ubtaﬁ'nab]a
from her concerning treatment ﬂ:ﬁt‘she had received.

3. As g regult, on or shout September 23, 2004, plaintid was mdicted oo poe coungt
of Second Degree Itmmance Fraund.

44,  On or shont Febroary 14, 2005, ssd ndictmem was dismissed by the Prosecoints

Office after it eonfmed information: received from plaintiT’s then counsel concerning the
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| medical tresitoent plattif kad obtained to Teverse the efffels of the drug that she wac miven on,
‘ or ahout Macch 8, 2004 aud that there was o evidence uf Inguzance fand,
45. At or about the same Hime that o efendent Weinlein was providing inforenation to

the Progecutor*s Of5ce about aliegations &f inmuranee gand, be or oifiers actimg on hig behals,

provided Ocean Cownty and the Prosecufor’s OFfce with, nther infhrmation conterming an

allegation that plaintiff deleted nformation fom an offical recon] without anthodzatian,

46, Thizs cherge resulted Som the et that thing the firne platatifF was Pregnant, she
had feinted at e cnnvzrﬁemna store shorify after lezving worke. The police were galled fo Tespand
to the suene aud for reasonn that aps currenily nuknown, the individnal who entered ihe
information into the recerd, ndicated that g intoxicated female hzd been given adde home by
‘1 the pelice 10 plaintifs addregs, Subsequently, when plaingff saw fhe enfry, she requested
pnrru:ié.;siﬁn from her fmmediate supervisor to comect the entry beranss sha hed faimted and was

not infoxicated. Plaigtify Was gTven permission tn corect the renord.

47.  Despits havipg been given permission o change the reeord, defendamts, Weinlein,
\he Township, John Doss, John Raoes the ARG Entities and Toseph Does commenced an
investigation and an information mnd belief provided advice snd encomraged and/or requested
iBat criminal cherges be filed agsiost plantifT by ihe Prosesutor's Offee. On or abomt
Seplember 28, 2004, plaintif was indicted on charges of Second Degree O Mficial Miscondurt for
charpmg the record.
R 42, I¢ or about Febrary 20G5, the Prozscutoy®s Office made & determinaiion that the
indicument shonld be dismissad. P_Inwwe:r, on ifformation, and belief def: endants, Wainlefe, the
Townzhip, Joha Does, Jokm Ross the ARC Bntities and T oseph Does and other individnals whose

“ identity rernains unknavwm, eacorrepged and advized and/or copvinced the Trosesuior's Offfice to
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Ble & disorderty pecsons complaiat againat pleipif prior to dismissing the indictment. Snoh g
disorder]y persons complatnt was i fact fled against plaintifE -

#8.  As z result of the Fling of the disorderly persoms complaing Bgaiust plajnmiff
plaintiff was fored to stand idal on the disorderly persons complamt, Plantiff did i faet

proceed to trial and on or shout fune 22, 2005 she was foumd not puilty and the charges agatnat

her were dismissad.
50.  Plantiff incumred substantial attormey's fes snd costs associated with defemding

herself against the criminal charges that were fled against hey, Plaintiff heg eqeested 1o be

reimhursed fior these fees and expenses but w date has oot been rembnrsed.

Sl Abor dbout the same Hw the plaintif was arested, disciplinary charpes were

elso filed againgt her by the Township and she was suspended without pay. Degpite the fact that
" all rrimuimal cherpes against her were nithoately dismissed, ihe Teownship, despi't: demend,
refised to reinstze plainfiff to her job o to the payoll. Tnsiead defemdsmts the Townaiip,
Weinlein, John Dees, Joha Roes, the ABC Eptities and Joeeph Does detenmiged to and, did n
fhet file additanad disciplinary charges against Plainti Defendmis utilized these addifonal
diseiplinery charges os & means (o retaliate 3gainst plamtff, to keep her suspended from hee
employment and to kemp her fom heing refwmed to the Township payroll,

52.  In or shout September 2003 plaintiff was restored 10 paid staing but advised fat
Ske could not retum 1o werk unt] the disciplinary charges against her were heard amd danided,

53.  Tnorshout Aprfl 2006, despite the fact that the disciplmary charges fad vet to be

heard, plxjutisT was divacted to zetu to worlk affeetive o May &, 2008,

| ’
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54.  Prar to her zetrn o worlk pladatiff Ioersed that at leagt one angd possibly ather
smployees of the Township were demanding, that DlainitfF not be aflowed t mimm to wark, As &
resnlt, on or shout May 5, 2006 tlafotiff wes solified not o Tetura io her job,

35.  To the extent that noties was requized of plsinifl's potential claims, notiee hae
been provided pursnant fo the New Yersey Tort Claims Ast.

COUNT ONE,

(Baxual Harassment-Defendan (s, Weinlsin, Berkeley Township
the Berkeley Township Police Department, Yohn Does, John Ropas, ABC Entities and
Jusaph Dhoes)

36.  Plaintiff repeate and tepleads each axd every ellsgation contatned i paragraphs 1
through 55 of the Complaint as if fully set forth at Jenzth horein.

97, The uctione fakem by the defendants Weinlein, the Township, the FPalice
Depariment Toha, Does, John Roes, the ABC Bobities and I oseph Doas wonld not heye ocqumred
bol for plainifi's gender,

58.  The conduct of the defendaniz in s regard was severs andfor pervasive enomgh
in make & reatouzble woman believe thet plaintiffs condiions of cmploywent had haon altered
and that the working snvirorment wes hostile anéfor shusive.

5. Baid canduct by the defendants and each af fherm constitated sexual harassment in
viglation of the Mew J ersey Law Apainst Discdmination {NTT.AD).

0. As z resnll of smd seosl herassment, plaintiff has suffered emotional apd
" eronomic dumage, In addifion, plamtidl has suffersd phy=izel problems including, bt ot

limited o, migraine headsches, neck and Back pain and sther physical manifestations of the

emotional ﬁuma.

11
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6l. - The conduet of the defedanis mud each of them in fig regartd weg E:Epenially'

egregious and puticipated in by beth the Chisf of Pobce md on, information and, belief oiker
high renking officials in the Towmslip.

WHEREFORE, plaintiff deraends jodement against the defendants, Weiniein, Bekeley
Townehip, the Berkeley Township Polics Depariment, John Does, John Roes, ADC Enities ammd

Joeeph Does § nindy, severally apd in the alfernative for the idllowing:

A, Diamnapges:
B, Proutpay,
C.  Barkpay,

D Pragtive damagms;

E. Inierest, attoimey’s fees and costs:

E. Juch wiher zelief as the Cowd may deem imst and equitible tmder fye
circumstanees.

COONT TWO
[Discrhuj!mﬁnn —Defendants, Weinlein, Berkeley Township,
the Berleley Township Polics Departinent, John Does, Tokn Roes, ABC Entities and
Joseph Does) '

62,  Plaintiff repests end repleads each and every allegation coptained in paragraphs 1
through 61 and Cougt One of the Cormplaint as i Lally set forth at Tepgih Rerein.

63. At all times relevant hereto, pleiniiff was performing her job et a Jevel that mat
her emyployer’s legitfmate :x]:u‘;mtai{nns.

64.  Defentunts Weinlein, the Townshig, the Police Department John Does, John

Rogs, The ABC Entities and Joseph Does by their conduct, treated Pleintiff differemily in whole

12
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or in part hecmuze she was female and fook ACHons ug;:hast her that were not taken against male

employers.

5. As a rosult of fe condugt of defendants and each of them, plafmtift was

Miscriminated apainst besed ag her gender m vielation of fhe HILAD,

G6. A« resulf of anid diserimination, plaindifl has sufered emoional and economie

Samages. In addifion, pleinhff has mfed physical problems meluding, but not Fmited 0
wigraine headaches, neck zud back pain amd ather physieal manifestativgs of the emotinna)

tranmg,

. 87, Baid conduct by defendants was especially egresinns andfor was pal;ﬁﬂi'pa.‘l'ed n-
by the Chisf of Polite and on information and belief piher high rankding membars of the
Towuship pdministration.

WHEREFCORE, platntiff demamds ufgrnen! againgt the defi eudenis, ‘Weinlein, Begkelmye
Townsiip, the Barlelay Townsiop Palice Department, Jahn Does, Julin Roas, ABC Entities angd
JToseph Does fointly, severally and in the alarnative for the following:

A. Deamuggpe:

B Frnnfpa}r;

C.  Baelepay;

D.  Proiive damzges;

E: Interest, stormey’s fees and Rostz;

. Such other relief as fhe Cowt may desm just apd equitable under ihe

circumatanees,

13
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COUNT THREE

{Violation of the NJLAD -Defendauts, Weinlein, Berkeley Township the Berkeley
Towaship Police Departtaest, Joho Does, Tohn Roes, ABC Entities and J 03eph Dies)

68.  Plaintif repsats and repleads each and every allegation cogtained in paEagraphs 1
through §7 and Cousts One and Two oF the Complaint e If fully set foth at lempth herein.

@9.  Upon being placed oo aotoe et plainfiff was the subject of heth pender based
daserimination and barassment, defeadants hed zn obligation o frvestigate plainiisfs C:url.:tplai:nf.s

in ged faith.

70.  Defendauts tonk no actien io Imvestigate nor did deftodamis copse any
mvestigation v be made of plaintiffs complaints of gender based diserimimation and
haraesmegt.

7l. Defendants’ filme to rvestigate or camse an nvestipation to be made of
pleintiff’s compleints of gender based distrimination mnd harassmernt constiivtes a violatfan of
the MILAD.

72 As aresult of said violatinn of he NILAD, PlamiiT has suifered emofional and
economic darnsges. Tn sddition, plaintiff has suffersd Physical problems mcluding. Wt not
limited to, migraine headaches, neclk and baelk p2in end olier physical manifesiations of (he
emotional trauma |

WEHEREFORF, plaintiff depands jndgmaent against the defendams, Weinlein, Berkelay
Tawoehiy, the Berkeley Township Police Depariment, 1oy Does, Tobn Roes, ARG Entitdes and

Joseph Dioes jointly, severally end in the altemative forthe following:

A Dapages;
B, Front peyy
C. Bark pay:

14
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N Punitive damapes;

( E. Interest, attorney’s fees and oogts;

F. Such other refief as the Cowl may dsem just and equitable under e

cireumstapces.
) COUNT FOTUR

(Violafion of the NILAD -Defendauts, Weinlein, Berkele
t Y Township the B
N Township Police Bepartmen, Jokn Does, John Ruoes, AR Eatities af':d J nm;li:kgzzs}

73 Plantifrepests and repleads sagh and CVErY ellegulion contained ip pamagraphs |
throngh 72 end Cowsts Ope through Thres of the Complaint as if filly st farth at length berein.

74 Upen being placed on notice far plaintF was the subject of both gendey hased

discrimination and haasgment, defrndarts had obligation ot in retaliste againet piani

73, Legpite defendantz obligations mder the NILAD 1ot to retatiais against plamtify
defendents amd each of themn did in fact retalints sgdinsi ihe plaintif,

76.  The retzliation hy defendanis and each of fherm egainst plyntH Becanse of hey
eoruplainis of pender bated discrimination mmd haraesment sonstitwtes 2 violation of the NIT.AD.

7. Asaremilt of 554 viglation of the NILAD, plaiatiff has suffesed smofionn! gnd

econGroie damapes. In addifion, plainfiT hes saffered physicel problams inciuding, but not

limited to, migraine beadaches, asck and hack pain and other physical mamifestatang of the
” emotional tranma. - | -

WHERBFORE. plaimiff demands judgment sgainst the defensants, Weidein, Berlley

Townskp. e Berkeley Tawnship Police Department, Jotm, Dnes, Joim Roos, ABC Entities apd
Tostph Does jaizily, severally and in the slternasive for the following:

4. Damages;

B, Frontpay;

15
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C.  Backpay;

D. Pumitive demages:

B Interest, attorney's foes and costs;

F. Such other relief as the Cowml may desm just amd equitzble wnder the
CIGEDSIENCES.

COUNE FIVE,
(Vialoion of 42 U.8.C, B1083 — Al Defendarnts)

78.  Fleintifrepeats and repleads each and every allegation contained in puragraphs 1
through 77 and Counts One through Fane of fhe Cn:;uplaint ag if fully set forth at Jength herein,

79, On wformation aod belief, defendants, Weinlein, te Police Department, the
Towoship, McNichols, Jeho, Does, Jobn Rees, the ABC Enfities and Joseph Dioes received
imformation fom Timethy MeNichols coneeming plaimiff. The sforementinnad defendanty tnnlc
| thie Informafion zad although they were exapowered and oblipated 1o sondoct o thotogh amd
complete investipation, did not do so. Said defendents knew or showid have koown e the
‘nformatiog was incomplete, inaceurate and/or mislzading,

B0.  On mlormstion and belief, defendants, Weinlein, ihe Pplice Deparimnent, the
Townghip, Mcl¥ichols John Does, fohz Racs, the ABC Enfities and Toseph Does provided geid
mibrrostion ta Ouean County tiough the Prosecntnr's Office.

8l.  Defendantz, Qcean, Cownty and the Proseentar's Offine 2re oblipated by Iaw to

sepduct & thorough and complste nvestigation of all allegmiions of criminal couduet
Defendavts, Orean County and the Brosesmior’s Office by and through their agents, servats aud

emplayses presexted information to 2 Grand Jury comcerming allegations that plaintiff had

commiitrd insuragee fand witheut condueing a thorowgh and complete mvestization. Said

i5
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defendants new nr shonld have koown that the information wag Incomplets, fnaccurats and/,
'y br

mizleading.

82, The aety of the defendaptz ig fnling te investigate and in presening or allowing to
be prosented mc:ump!utg and inaccurate information fo B Grmad Jury, all of whith actions o
nactone were under the color of state Taw, meulter! in the indictment of Plamiif for Recond
Dejmree nstranee Frand depriving her of her Hberty aad property and demsed plaitiiff har i ghts
to dne proeess of law a5 secureid by the provisions of the Fifth and Fourteenth Argendwments 1o
the United States Copstitring and by 42 TL.8.C. 51983 and the statmtes and tha lawrs of the State
of New Jersey.

B3, The acts dome hy the defendsgrs in this zegard ware ﬁ;ithnut justifiration or exense
m law 2nd were done knowingly, williully and wentoniy.

B4 As = ditect snd promimete recnlt of (e forepoing acks comegtiad by ke
defendmmts, plainfiff soffered both economic and peraoma] infury, Joss of insame, lose of foture
weeme, injtwy to her carser, igfuryto ber veputation, hurnilintion and ermharssment.

WEEREFORE, plaimtifT demands jodgment againg! fhe defendants, Weinlety, the Polise
Depertment, the Township, Miclichols, Orean Connty, the Qeean County Prosacnfor's Office.
Jokn Does, Jolm Roes, the ABC Bntites and Toseph Does joinily. severally sud in the altemative
for eompensatory and punitive dasmages, topether with imterast. costs sud reagonghle attomey’s
feac.

] COUNT SI¥
(Violetfon af 42 TL.8.C. §1983 — AN Defen danfs)

ES.  Flainfifrepeats and repleads each and rvery allegaiion comtained in paragmphs 1

Lhn:i!.l,gh &4 ind Counts One throwgh Five of the Comrplaing ae if fully set forth et lengih hermin,

17
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€6.  On fiwmation and belief, defendants, Weinlen, the Faolice Drpariwert, the
Towoshiy, Jolm Dees, Jom' Roes, the ABC Hntifies and Joseph Dpes defenmined that they
| wanted o termingie plaimtif®s employment and sought safirmation fom co-Farlcers coneerming
r plaintff. Based on the efforis of the afurementioned defendants, they obtaimed false, inaccurate
and/or misleading fnformation ahout plaintiff which they knew or shonld have mown wag fialse,

inscourate andior misleading, ‘The aftwmmentioged defendeals took this nformsfion and

although they ez empowered and ubligated {0 canduct a thorenph and complets nvestigalion,
did not do se,

B87.  Oun infommation and belisf, defendants, Weinlein, the Police Depariment, the
Towaship, John Does, Jobn Roes, the ARC Enfifies agd Toseph Does provided seid falze,

imaccimate Anditr mislending information 1o Dcean Connty through fhe Progeruiors Office.

88.  Defendants, Qtean Comnty 2nd fhe :E':ﬁsar:uinr's Qffee are obligated by law to
copduct & thorough end Gammplete investipation of af) allegations of crimingl canduct
Defenidoms, Otean Comnty and the Prosecttor’s Offee by and theengh their agents, servagis gad
employess presented information to 2 Grand Juxy comeerming a]rs;gaﬁms that plaintiff had
cemunined menrance faud and officlal miscondict withont canducing a thoreugh and cormplet.
investigation. Said defemdanis Imew or should have koown, that the information was false,
incomplete, insccurate and/or misleading,

88.  The acts of the defendants in failing to investigate zad fo presenting.or allowing to
be presenied false, incomplers, misleading =ndior faaceryafe information 1o 2 Grend Tury, 2f1 of
whick ‘a:.tiuns_ and inactions were imder the color of siafe Iew, resnited o the i::ﬁ.intmen‘t' al
plaintiff for Second Degree Tnsurance Frand and Second Degree Offirial Misconduet depriving

ber of her herty and property and demind Pt ber dghts 1 duz process of law as secuges by

1%
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Bled adZtiensl dissiplinery charpes ageisst her and ook actions desigmed to emotionatly and
econonzically injure plaintiff. zs wall as embarrass and, humiliate er,

85.  Theconduct of ke defendants and sach of them was Willfi] and egrepions.

86, As a result of defendents’ conduet, plaintiff hee suffered severe emotionat

distress. Said emotional digtress has resulied in physicel mamfestafiong inclnding, but not Kmited

to, migreine headashes, neck and back pain and otbier physice] ailmenis.

VWHEREFORE, plaintiff demands jndpment against defrndants, Weinlein, the Township,
the Police Department, MeMNichols, Jalm Do es, Jokm Roes, The ARC Entites and T, teeph Does
Jointly, seversHy and in the sltemative for Gorspensatory and punitive damages, nfersst, cost of

stedt s Teasonable aitorney’s feps,

COUNT EIGET

(Malicinus Progecnting - Defendants, Weinlefn, Berkeley Towuship
the Berleeley Township Polies D epartment, Johe Does, Jobn Roes, ABC Entifies and
Jaseph Docs)

§7.  Plamtiffrepeuls and repleads sach and wur_-.! ellegation eontained i paragraphs 1
Hrough 56 and Cowsts Gne through Seven of the Complaint as if fally set forth at leagth horcin,

8.  The defendmmt Weinlein, along with agenls, servanis and emplevecs of the
Township au/or the Police Departroent and defendaots MeMichols, Tokn Does, Tohn Roes, The
ABC Entities and Joseph Does made & decieion to prosecute plaintif for ineugenes fand,

99.  In e eftemp! lo insvlate themeelves from suy claims imvolving said prosecution,
the eforementioned defindents pravided the information to the Frosecuior's Office and eplisted
represoniaives of tat office 1o sign formal complaints and present the matier to the Graod Fury,

However, defendants and each of them, encouraged, advised spdfor participaied in the fiing of

charges against the plamiidT

ag
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100.  The aforeraentioned defendants knew or shonld bave koown that the information
prervided to the Prosecuter's Ofice was in tomplele and that the investieation that had hean dogg
was Dot done in good fRith and wer dope solaly for fhe Rurposes of ohizining infomatfon to
malke it zppear that plaimifT had comroitted insurance frand and no effort was made to determine
whether or not ber claims wers in fact legitimate,

101, In fact there was no probable canse for the eriminal cherges fhar wers fled against
the plaimtiff.

102. ATl ofthe eriminal charges were digmissed apainst the plainhfs

103.  As a et of the conduct of defendagts, Weinlein, the Township, the Police
Department, MnN‘i&nIs:, Tohn Does, Tohn Raes, The ABC Entities mmd Taseph Does patntHF was
| suspended withoot pay fom her job and suffersd not only lost ‘wages, but other economic
injuiries ag a result of being daprived of her Yivelihood.

104.  As a reault of the conduct of defendants =ud each of them, Pl=ntif euffered
persemal imumes melnding, but not, Eﬁied to, severs emotionsl disiress. S2id emotonal digtresg

hag yesulted n physics] rmanifesrations including, bl not Fimited to, migraine headaches, prck

and back pein and other physical ailmenis,

105. TIn this yepard, the condect of the aferementonsd defendants was done with
malice ant wea especially pgregious, willful and wanton and dome with fhe nteni o igjure
plainfif

WHEREFORE, platiff demands fud gmenn against defendants, Weinlein, te Township,
the Falite Department, MeNichols, Tohm Does, John Roes, The ARC Futifies znd Joseph Does
Jointly, severally and i (he aliemative for compensatory and punjtive dameges, intecest, cogt of

st anfl reasunsble attorney’s fesr,

21
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COVNT NINE
{Malicious Prosecution — Defendants, Weiniin, Berkeley Township
the Berleley Tuvnship Police Depariment, Jokn Boes, John Rocs, ABC Entitles and

Joseph Does) '
106.  Plaintif repeats and repleads each and every allegation contained m paragraphs 1
through 103 and Counts One twough Seven of the Complaint as if fully set forth ot lenpth hersin.
107. The defendant Weinlein, along with agents, servamts md employecs of the
Township and/er the Police Department apd MeNishols, Tohn Dies, Tokt Roes, The ABC
Entities and Joswph Does made a decision to prosesute plaintiff for officis] miscontiet.

108. Tm en aifciopt to inmulate themaclves from any claime invalving s»id prosecotion,

the aforementioned defendants provided the mfummation ta the Prosemiinr’s Qffice sqd enlisted
epresentatives of fhat office to sign fornel complaims and present the matter 4o he Grang Tury,
However, defendants snd each of them, encouraged, advised andfor paciicipated in fhe Bling of
sharpes againet the plaiatiE
109,  The afurementioned defendants kmew or showld have koown Bt thie mftrmation

pravided to the Prosecutor's Offiee was mcomplete aod that the TvesSgation that bad heen dene
was nob done m good faith and wes done sclely for ‘e pirposes of obtaining information to
make 1t appesr fhal plamtifF had committed official misconduct and no effct was made to
determine whether ornot her clsims were iy, fact lepiimate,

~ 110.  In fartthexe was no probable cause for the crimiaal cherges that were Aled against
the plaintiff

111, Allof the crimingl charges wers Sismissed against fhe plaintif

22
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112, Aea result af the conduet of defendands and each of them pleintiffwas erspended
withet pay ﬁ'u;n her jhb and sufigred net anly lost wages, but other economie infuries as & result
of bemg deprived, of her Byelihond.

113, As a remlt of the conduct of defcndants, Wefnlsin, the Townelip, the Police
Department, MelNichols, Jolm Does, Joha Raes, The ABC Entities and Jaseph Does plaintiff
suffered severs emotonal distress | Swd emotional distress haz resulted in physical
manifestations meluding, but not Bwited to, migraine headanhes, neck and back pain, and nther

phyeiczl allments.

114, In this regand, the conduct of the aforementioved defendents was dome with
malice and was especizlly ceregious, willfiul and wanion and deme with Bie intent to injume
plaintifF. |

WHEREFORE, plaintiff deroands judgment ageinet defendants, Weitlein, the Township,
the Poltce Departmeat, McNichols, John Does, John Roes, The ABC Entities and Joscph Does
Jointly, severally apd i the aitemaﬁ,vm for compensaiory and pumidve demages, mterest, cost of
stil and reasonsb]e atomey’s [res,

COUNE TEN

(Xort of Outrage — Defendants, Weinleln, the Township, ike Police Department, John Daes,
N Jokn Kaes, The ABC Eniitics and Joseph Dues)

115.  Plednfiff repeats and xeplesds cach and every allegation contained in paragmphs 1
tough 114 and Connts Ope theongh Nine of the Cnnxplaiﬁt as if fully set forth 2l length hereln

116, The conduct of defendamt Weinlein and the agents, servants and employees of the
Township, the Police Department. John Daes, John Roes, The ABC Eniities and Joseph Does i

atiempting 1o remave plantiff fom her employment by way of criminel and deparimental
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cirarpes and by discriminsiing apaimat her and creating 2 hosifls woek eavirooment were dong

intentiprally and/ov recklessly.

117. The sepduct of the aforeseid defendants o this regard was extrems =md
oufragees.

118,  Asadmect snd proximate resnft of the miscondmct i fis regard, plaintiff snffemd
severe eweohonal distress.

119, The emotione] distiess seffered by the plaintif was =0 severs that ng Tebggn=hie
” peison could be szpected to endure.

120. In =dd7tinn, ag a divect apd proximale resplt of defendants” conduet, plantif bas
suffered severe economic iy, |

WEHEREFORE, plantiff dzmands judgment agaist the defendant Weinlein, and fhe
egepts, servents and employees of the Township, the Police Depertment, Tohm Dozs, Joha Roes,
The ABC Entities awd Joseph Dm;:s jointly, severslly and in the eltemative for fompensatory and
prtive damages, Interest, cost of snit and reeconahis atfomey’s fees.

COUNT ELEVETY

\L (Attornsys® Fees — The Township)

k21, Plainiif¥ repeats and repleads -_:ach and every aflegation codtained In prragraphs 1
tmough 120 and Covnts One through Ten of the Complaint as if fally set frth at length herein.

122. In Bling disciplinary charpes apainst plaigtiff the Township has alleped. thatl
plamtiff is a member of the Potice Deparinent.

123, As amember of the Police Depaitment plamff was charged bath comimally au;i

administrarively with allegations arising ow of har official duties.

I
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124. A5 a result of those criminel and adminishetive charges plajnﬁi;'f retained an
aftarmey and expended sebstantial siums o defend herse)f agarmst the charpes.

135,  Plaintiff hay been completely exonerated on ail criminel eharses.

126, Purmaant to stainte, plainki{is entitled to reimbrrsement of ali lepal Faes and cosls
assomiated with defending herself on the charges initiated by the Township,

127.  PlainiifThas demanded reimbursement bt the Township has refused her request.

WHEREFORE, plaintiff demands judgment apainst the Toweship for retrabvrsement of
all legal fees and expenses incured by plaintifT togather with fnterest, costs of guli, eHoroeys'
fees for this sclion and such other relief as the Court may deem ust end equitable.

IURY DEMAND

The plaintiil demends a tdal by a jury of six pemsons of all the {ssnes in this case in

geeprdonce with K. 1:3-2.
TRIAL ATTORNEY DESIGNATION

Purmuant to Rule 4:25-4, Rabyn B. Gigl i3 hereby dasignated as tviaf comnse] fn the above

ceptioned matter.

STEIN, McOUIRE, PANTAGES & GIGL
Attorneys for PlaintifE, Denise Capizz

By:‘ MQQ‘W

4
NEAVINIA LIMEARS
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ZER’ ATICK ANT TO R, 4:5-]

Lavinia L. Mears upon her oath, deposes and says;

i. The sbove enfided Htigstion is not the subject of other tgetion which iz

presantly pending in the Supeder Court of New I eraey,

2. An arbilration yroceeding is not ﬁuntemplataﬂ as of thiz date.

3. There are 1o other pariies who should be joined in this ackon s of this time,

o

LAVINIA L. MEARS

Dated; ?\"] D*"'!

26




	Andrews-Administrative Ruling
	Andrews-Lawsuit
	Capizzi-Lawsuit

