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INITIAL DECISION 
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IN THE MATTER OF ROBERT A.   

ANDREWS, TOWNSHIP OF 

BERKELEY.  

       

 

 Charles J. Uliano, Esq. and Andrew T. Walsh, Esq., for appellant Robert 

Andrews, (Chamlin, Rosen, Uliano & Witherington, attorneys) 

 

 Eric M. Bernstein, Esq. and Philip G. George, Esq., for respondent Township 

of Berkeley (Eric M. Bernstein & Associates, LLC, attorneys) 

 

Record Closed: January 20, 2009  Decided: August 21, 2009 

 

BEFORE PATRICIA M. KERINS, ALJ: 

 
 

STATEMENT OF THE CASE 
 

 In this civil service removal matter appellant Robert Andrews (Andrews) is 

charged with one incident of inappropriate sexual conduct with another employee in the 

Township of Berkeley (Berkeley) Police Department radio room.   

 

 

 

 

PROCEDURAL HISTORY 

 

 On March 26, 2007, appellant Andrews filed his appeal from a Final Notice of 

Disciplinary Action (FNDA) removing him from his position as a Lieutenant with 
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Berkeley’s police department.  He was charged with statutory misconduct under 

N.J.S.A. 40A:147-14, various violations under N.J.A.C. 4A:2-2.3(a) and the Berkeley 

Police Department Rules and Regulations. The charges arose out of one alleged 

incident of sexual misconduct in the police department radio room on an unspecified 

date in the “late spring of 2002”, with Denise Capizzi, a Berkeley police dispatcher.  On 

August 13, 2007, his appeal was transmitted to the OAL for a hearing as a contested 

case.  He was not suspended during the pendency of the disciplinary proceedings, nor 

upon the FNDA, and he remains working at his position with Berkeley.  On February 19, 

2008, the violation of the Berkeley Rules and Regulations was dismissed pursuant to 

the “45 day rule” embodied in N.J.S.A. 40A:14-147. 

 

 On November 27, 2007, Joseph Lavery, ALJ issued an Order consolidating this 

appeal with that of Denise Capizzi, bearing OAL Docket No. CSV 0785-07. Capizzi 

faced disciplinary action arising out of the same incident, and other matters unrelated to 

Andrews.  Testimony was taken in the consolidated matter on March 24, 2008, March 

26, 2008, April 14, 2008, April 15, 2008, May 22, 2008, May 27, 2008, May 29, 2008, 

June 18, 2008 and June 27, 2008.  The parties were granted time to obtain the 

transcripts and submit post hearing submissions.  The record closed on January 20, 

2009, and extensions of time for filing of the initial decision were granted until 

September 3, 2009, in the then consolidated matter.   

 

 Given the complexity of the case presented against Capizzi, and the several 

remaining charges against her, an Order was entered on August 21, 2009, severing her 

appeal from that of Andrews. 
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FACTUAL DISCUSSION 

 

Background  

 

 Robert Andrews is a Lieutenant with Berkeley’s Police Department. In 2002, both 

he and Denise Capizzi, a police dispatcher were employed by the department.   During 

the course of a disciplinary investigation of Capizzi, respondent obtained information 

alleging that in 2002, Capizzi and Andrews had engaged in a sexual act in the radio 

room of the Berkeley police department while on duty.  As a result, disciplinary charges 

were filed against each regarding the alleged incident.  The date of the incident was not 

specified in the charges, however, during the course of discovery respondent provided 

information that the incident in question occurred on June 30, 2002.  In support of the 

charges, respondent presented the testimony of Sergeant James Britton, another 

Berkeley police officer and Debra Courtney, a Berkeley police dispatcher. 

 

Testimony of James Britton 

  

 Britton testified that sometime in 2005, he was questioned by Berkeley Township 

Police Chief Weinlein regarding a rumor that he, Britton, had witnessed Andrews and 

Capizzi engage in a sexual act while on duty in the radio room sometime in 2002.  

Although he did not provide information to the Chief, he did provide a Certification (RA-

6) to the Township’s counsel in October 25, 2005.  The Certification does not specify 

the date of the incident, only placing it “in or about the late spring of 2002.”  Nor did the 

Certification specify that the officer involved in the incident was Andrews, only that the 

other sergeant on duty engaged in the alleged act. 

 

 According to Britton, he and Andrews were on duty one evening for the 4:00 to 

12:00 shift in the spring of 2002. On that evening, he was the road sergeant and 

Andrews remained at headquarters as the desk sergeant.  Only one dispatcher, 

Capizzi, was on duty.  When Britton had trouble reaching headquarters from his patrol 

car around 6:30 to 7:00 p.m., he returned to headquarters suspecting that a power 
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outage might have interfered with communications.  Arriving at headquarters, he saw 

no one else around until he entered the radio room.  Upon entering the room, he stated 

he saw Capizzi, with her head in Andrews’ lap.  Andrews was seated and Britton was 

standing during the encounter.  Britton stated that he told them to knock it off.  He then 

turned, left the room, and went to check on the power systems.  He did not formally 

report the incident and did not recall having a conversation about the specifics of the 

incident with anyone, including Debra Courtney. 

 

 On cross-examination, he was confronted with documentation (RA-8) showing 

that on the evening of June 30, 2002, he was listed by his badge number as the desk 

sergeant and Andrews was the road sergeant.  Documentation (PA-M) further showed 

that on the evening in question, logs from the police department phone system showed 

Britton, along with Capizzi, taking calls on an operational phone system at headquarters 

during the time period he had stated he was on the road.  That same documentation 

showed other officers back at headquarters as well. 

 

 When questioned regarding the act allegedly taking place between Capizzi and 

Andrews, he stated he had a side view of Andrews and Capizzi from his standing 

position as he walked into the radio room.  However, he was not certain that oral sex 

was taking place; just that Capizzi had her head in Andrews’ lap. 

 

Testimony of Debra Courtney 

 

 Petitioner also presented the testimony of Debra Courtney, another police 

dispatcher.  Employed by Berkeley since 2000, she became friendly with Capizzi in 

2002 when the appellant began work with Berkeley.  Her testimony was that at some 

unspecified date in 2002, Capizzi told her that she was caught by an unspecified 

person doing an unspecified act.  Respondent questioned her about Capizzi in 2005, 

and she provided a statement (RA-7).  In it she repeated what she said were rumors 

that Britton had walked in on Capizzi performing a sexual act on someone in the radio 

room. 
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 In reviewing the evidence presented by respondent, the eyewitness testimony of 

Britton in proving the alleged act took place is crucial.   While he maintained throughout 

his testimony that he saw Capizzi with her head in Andrews’ lap in the radio room while 

they were on duty, Britton was unable to place the act within a time frame other than “in 

or about the late spring of 2002”.   When confronted with respondent’s own records 

from the date it had cited in discovery as the date the incident occurred, he was unable 

to explain the discrepancy between those records and his version of events.  Nor did he 

provide detail on what he actually saw occurring between Capizzi and Andrews.  

Despite walking into the radio room and having a side view from a standing position of 

whatever was occurring, he could not state with certainty that a sexual act was taking 

place.  

 

 Britton was not a credible witness.  He was not specific on when the act 

occurred, beyond recalling that it occurred in late spring 2002.  He was confronted with 

evidence from respondent’s own records from the date the incident was proffered to 

have occurred and he could not explain the significant discrepancies between his 

testimony and the records.  Further, he was unable to tell what, if any, sexual act was 

taking place when he walked into the radio room and observed a seated Andrews, and 

a kneeling Capizzi from his own standing position.  

 

 Beyond Britton’s testimony, the only other evidence presented on the incident 

was the supposedly corroborative testimony of Debra Courtney.  However, she merely 

recited rumors about the alleged incident, and referenced a nonspecific conversation 

with Capizzi. 

 

 From the evidence presented, I FIND that Andrews did not engage in a sexual 

act with Capizzi while on duty in the radio room of the Berkeley Police Department as 

alleged in this matter. 



OAL DKT. NO. CSV 6456-07 

 6 

 

LEGAL DISCUSSION 

 
 A public employee in New Jersey who commits a wrongful act related to his or 

her duties, may be subject to major discipline.  N.J.S.A. 11A:2-6, -20; N.J.A.C. 4A:2-

2.2, -2.3.  In an appeal from such discipline, the appointing authority bears the burden 

of proving the charges upon which it relied by a preponderance of the competent, 

relevant and credible evidence.  N.J.S.A. 11A:2-21; N.J.A.C. 4A:2-1.4(a); Atkinson v. 

Parsekian, 37 N.J. 143 (1962); In re Polk, 90 N.J. 550 (1982). 

 

 I CONCLUDE that Berkeley has not proven by a preponderance of the credible 

evidence that Andrews engaged in the act charged and the resulting charges must 

therefore be DISMISSED. 

 

 

ORDER 

 

 It is ORDERED that the charges in this appeal are DISMISSED. 

 
 

 I hereby FILE my initial decision with the CIVIL SERVICE COMMISSION for 

consideration. 

 

 This recommended decision may be adopted, modified or rejected by the CIVIL 

SERVICE COMMISSION, which by law is authorized to make a final decision in this 

matter.  If the Civil Service Commission does not adopt, modify or reject this decision 

within forty-five days and unless such time limit is otherwise extended, this 

recommended decision shall become a final decision in accordance with N.J.S.A. 

52:14B-10. 
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 Within thirteen days from the date on which this recommended decision was 

mailed to the parties, any party may file written exceptions with the DIRECTOR, MERIT 

SYSTEM PRACTICES AND LABOR RELATIONS, UNIT H, CIVIL SERVICE 

COMMISSION, 44 South Clinton Avenue, PO Box 312, Trenton, New Jersey 08625-

0312, marked "Attention:  Exceptions."  A copy of any exceptions must be sent to the 

judge and to the other parties. 

 

 

August 21, 2009   

     

DATE   PATRICIA M. KERINS, ALJ 

 

Date Received at Agency:  August 21, 2009 

 

Date Mailed to Parties:  August 21, 2009 

 
 
/lam 
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LIST OF WITNESSES 

 

For Appellant: 

 

None 

 

 

For Respondent: 

 

James Britton 

Debra Courtney 

 

 

LIST OF EXHIBITS 

 

For Appellant: 

 

PA-A Letter from Stephen B. Hunter, Esquire, dated September 15, 2006 

PA-B Eligible/Failure Roster for Lieutenant, dated February 13, 2002 

PA-C Memo from Captain Novellino to Robert Andrews, dated May 10, 2006 

PA-D CAD Call Information Printouts, dated April 8, 2002, April 24, 2002, July 22, 

2002, September 7, 2002 and April 4, 2003 

PA-E Cell phone records of Robert Andrews from February 27, 2005, to March 26, 

2005 

PA-F Photos of the Samuel R. Britton Law Enforcement Center, dated December 

12, 2005 

PA-G Letter from Ret. Lieutenant Van Gorder to Chief Weinlein, dated August 1, 

2002 

PA-H Letter from Ret. Lieutenant Van Gorder to Chief Weinlein, dated April 17, 

2003 
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PA-I Letter from Ret. Lieutenant Van Gorder to Chief Weinlein, dated April 27, 

2003 

PA-J Ret. Lieutenant Van Gorder’s notes 

PA-K Pictures by Sgt. James Britton 

PA-L Email from Denise to Debbie 

PA-M CAD Call Printout, dated June 30, 2002 

PA-N Walsh’s letter  

PA-O Bernstein’s office response letter 

 

For Respondent: 

 

RA-1 Preliminary Notice of Disciplinary Action, dated December 1, 2005 

RA-2 Final Notice of Disciplinary Action, dated March 1, 2007 

RA-3 Chapter XIV of the Township’s Ordinances (relating to the Police 

Department) 

RA-4 Berkeley Township Police Department Rules and Regulations 

RA-5 Berkeley Township Employee Handbook 

RA-6 Certification of Sergeant James Britton, dated October 25, 2005 

RA-7 Transcript of Statement of Debra Courtney taken June 17, 2005 

RA-8 Berkeley Township Police Department Assignment Sheet for June 30, 2002 
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