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September 4, 08 Written Degisgiecn of Tr 1 Court
| SUPERIOR COURT OF NEW JERSEY
HUDSON VICINAGE

Hudson Connty Admibistratiop Buflding
585 Newark Avenve
Jereey City, New Jrrsey 07306

CHAMEERS OF

\RY K. COSTELLO
JUDGE . .

HNOT FOR PUBLICATION WITHOUT THE AFPFROVAL OF
THE COMMITTHRE ON OPINIONS

September ¢, 2008
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Jacl I Rachmiel, Eggq.
99 Morris Avenue
Sprlngfluld, New Jersey 07081

‘Christapher K. Harriott, Esq.
100 Hudson Street

Florio & Kenny, L.L.P.

F.0O. Box 771

Hoboken, New Jersey 07030

Re: Martino v, Vera, at al
‘Docket Number: HUD-I-1957-07
‘Dearf¢$ﬁnsel=

v Proaedural History

Plalntiff moves for partial Eummazry judgment assereing
that Dafendants lacked probable cause to arragt him or
entér‘his home. Defendants oproge and cross-move for

summary §udgment arguing that Defendants are brotected

under sovereign immunity.

Sunmmary of Facts
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':' Pléintifﬂ Gregory Martin (hersinafter "Martin“}) has
éllgged;that he was falsely arrested in his Guttenberg, New
Jersey. hjc:me on Scptember 18, 2006, Defendants Hoboken
Pbi;éé”@fficers, Det. William Vera, Det. Michael DePalma,
ap§>§etéctive Sergeant John Rodriguez allegedly Ffalgely
arregtgdlplaintiff threugh an illegal and improper smarch
aﬁd‘seizﬁre without probsable cauge, The SITESL.arcse cut of
'a c$m§1gint brought by Smitha Sriram, who reportedly told
Dgtéétﬁvg‘sergeant Sam Williams of the Hoboken Pélica
‘Dépaftment that she waz a vietim of an Internst scam
‘inVDi%ing,an individual named “Rodrige Karolys® and hie

MOVing company, Gotham. Express. Rarolys allegedly stole

more than $10,000 worth of property L{rom Sriram’s home

afte?“he received $750 to move the items in a U-Haul truck.
Srlram,prov1ded a photograph and degeription of Karelys to
the” pﬁllce- Upon seeing a circulated Photograph of

Karolys, a Guttenberg Police Officer informed Redriguaz

- that 'the sought-after individual resided in Guttenberg

Upon arriving at ths residence, detegtives purportedly
obsarved that Plaintiff £it the photo dascription. The
Plaintlff allegedly spoke with the detectives and offered

whar the detectives determined to ba a limited amount of
inf?;@gﬁipq. After some time Plaintiff decided to end the

conversation with the detectives and close the door. Vers
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pEe#enuéd the Plaintiff from closing the door by placing
‘higﬁfoét in the door. To thie point, the detectives
éqﬁ¢eded they went te the location “to investigate a
bhéft:"” The derectives assert Plaintiff obstructed the law

bf’HiE gttempt to close the door, refueing to speak and
attempting to flee. Subseguently, detactives arrested and
haﬁdcpffed the Plaintiff,

| ETANDARD OF REVIEW ON SUMMARY JTDGMENT MOTIONS

. vuMotions for summary judgment are made pursuant to Rule

\4:4§:i“gg 8&g. A court should grant SummAary judgment when:

[T]he pleadings, depositions, answers to
Anterrogatories and admissions en file, together with

428 2ZAA3 TO 313853258123 F.
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the affidavits,
issue as to any
moving party is
mattar of Jaw.

eonsidering the

if any, show that there is no genuine
material ‘fact challenged and that the
entitled to a judgment or order as a

An issue of fact ig gepnuine only if,

burden of persuasion at trial, the

evidence submitted by the parties on the motion,
Eogether with all legitimate inferences therefrom
favoring the non-moving party, would require

. Submission of the issue to the trier of fact.

R. 4i4642(c) .

' This .Rule regquires a court to “deny a surmmary judgment

motdion only where the parrvy Opposing the motion has come

‘

forward with evidence that cIsates ‘s genuine issue az to

The Guardian Life

any makerial fact challenged.'” Bpill v,

542 (1995) (gquoting R.

2 DON-MOVing party will see their

Ing, Co, of America, 142 N.J. 520,
4:4652). As such,

opposition. fail if they merely rely on any fact in dispute
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‘which is in the totality immaterial or of an insubstantial

¢

.‘; '
‘ ‘nature, Id. at 530 (queting Judsen v. Peoples Bank &k Trust

¢

Co. of Westfield, 17 N.J. &7, 75 {1854}) (citation

cmit;gd)x The motion judge is regquired to view the factsg

‘ina light most favorable to the non-moving party. Parks

'

V. Rbgers, 176 N.J. 431, 434 (2003).

REETHER PLAINTIFF IS ENTITLED TO BARTIAL SUMMARY JUDGMENT
. ON LIABILITY

ﬂ'deHi? case concerns the protections afforded by the
| qufth,gmendmant to the United States Conseitytion and
Article I of the New Jersey Constitution against
‘wa;rgntless search and seizure. As in all matterg, federal

‘lawﬂestéblishea only a floor of proteection, and the stares

are leff to .establish their own ephanced protectiocns if
they éb”choose to do s0. Indeed, “[t]he genius of
federaliem iz that thes fundamenta] rights of citizens are

protected not only by the United States Constitutisn but

also by the laws of each of the states.” State v. Hempele

’ '

120 N.J. 282, 196 (1990). In the field of criminal
jurisprudence New Jersey has afforded its citizans more
- protection than that deemed provided by the United States

Constitution. Bee State v. Cocke, 163 N.J. 657, 666 {2000)

Cit;hq (StEtE V. Pierce, 136 N.J. 184, 209 (1994) (refusing
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tbﬂd&bpﬁ blanket rule that would have permitted warrangless

autdmpbﬂie searches incident to all arrests); (Hempele,

sﬁfray 120 N.J. at 195 (finding privacy interest in

curbside garbage); State v. Novembrine, 108 N.J, 95, 145

(1587) (&eclining to find good-faith exception to

ex¢lusionary rule): (State v, Hunt, 91 N.J. 338, 348 (1982)

(fihding'privacy interest in phone billing records); (Etate
v. Johnson, 63 N.J, 345, 355 (1975) (finding heavy burden

to show validity of non-custodial consent te search) .

3 ?Ipfﬁtate v, Pineiro, the Supreme Court reviewed the
ucondﬁiﬁutionally permissible forms of police encounters

with citizens. 181 N.J. 13, 20 (2004), The firgt

discugéedfwas a “field imguirvy.” Wich respect to that, the
| Court.stated:
¢A;:”ﬁ£ield ingquiry" iz  the Jeasgt intrusive
| encounter, and occurs when & polica officer
‘approaches an individual and  aske "if [the
. perzon] is willing to answer some questions,
. [State v. Nishina, 17s N.J. 502, s10 (2003)]
(citation and internal quotation marks omitted) .
A field ingquiry 3is permissible so long as the
glestions "[are] not harassing, overbearing, or
‘accusgatory in  nature.® Ibid. "The  person
approached, however, need not answer any question
‘PuMt to him; indeed, he m2y decline to ligten o
. the  guestions at all and may go on his way.®
[State w, Maryland, 167 N.J. 471, 483 (2001))
(queting Florida v. Royer, 460 U.8. 4s1, 487-98,
103 8. Ct. 1318, 1324, 75 L. Ed. 24 225, 236
{1983)) . Cf. Hiibel v. Sixth Judieial Dist. Cowet
- of Nev., 542 U.8. 177, 159 L. B4 2d 292, 124 s,
€L. ' 2451, (2004) (upholding state "stop  and
. identify" astatute reguiring detainee to dia¢lose
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895:68 BREE=-2T-ALW




283 13:12 FR CITY OF HOBOKEM 21 428 ZAB3 TO 913883258123 F.1@8
|
%
i

=

hig name to officey under suspicious
circumstances) .

‘
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S iThi#»cDurt finds that the initial encounter between

the detectives and Plaintiff was nothing more than a
,ﬁé;ﬁiasible "field inquiry.” The detectives were present
at. ‘the doorway solely for the purpoaé of determining

‘whether or not Plaintiff was linked to the matter they were

investigating. Plaintiff was unwilling to engage in any

sort of comprehensive discusesion with the detective on the

‘

matﬁér and decided to close the door and end the encounter.
Thefnéturﬂ of this encounter changed however, especially
with:feépéct to the constitutionality‘of the foicers’

‘ a&tiahﬁ,_when & foot was placed in the door by cne of the
deté;tiﬁég 20 88 Lo prevent Plaintiff from closing his

door. This action and the subsequent entry by the

deteﬁtivéé into the Plaintiff’'s residence represented a
‘violation of the Plaintiff’s constitutional rights. In

making this decision this court relies on the decision of

the Appellate Divisiom in State v. Rige. 251 N.J. Super.

136, 140 (App. Div. 18%1}. 1In Rice the Appellate Court
held that mere sugpicion cannot be transformed into
pfubaﬁle canse simply begause an individual bars entzry by

théﬁbdlipe into her home. Id, at 140. 1In Rice, detectives

3 no0nn';
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received an anonymeous tip that drugs were being sold from &

residencé. Following up on this, the detectives observed

‘ what they determined teo bs SUEpiciols activity at the house

. andﬁdeﬁiﬁed Lo knock on the deor. When the door opened the

oﬁff&cféﬂidEntified thamselves and an occoupant attempted teo
close thé‘dcor atter someone shouted police. The eificers
pushed thes door open and entered the house. The court held
that ﬁn-adv&rae inference could be drawn from the
‘occupéh;‘s attempt to deny entry into his homas and the
officers’ subsequent entry and search were impermissible,
Su&h\w&% the case here. Plaintiff's refusal to Bpeak to
thelofficérs'and hig attempt to close the door did oot
convert!aﬁy suspicion they may heve had into probable
cauge. aE such, their actions were impermissible.

'WHETHER THE INDIVIDUAL OFFICER ARE ENTTTLED SUMMARY
JUDGMENT UNDER THE DOCTRINE OF “GOOD FATITH" TMMUNITY

?fﬁé Defendant Police Officers have ecross-moved for
summafy:jﬁdgment on the graunds that they are immune from
auif:?ésed on the application of the common law “good
faiéhk:éﬁaiified immunity.

‘&hé‘&éfense of qualified immunity is properiy asserted

by way of motion for summary judgment . Ryan ¥. Burlington

i | County, 674 F. Supp. 464, 481 (D.N.J, 1087).
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In Harlow v. Fitzgerald, the United States Suprems
Court discussed the doctrine of gualified immunity. 487
U.8, /800 (1982). There the Court stated

‘government officials performing discretionary
" functions, generally are shielded from lisbilicy
for civil damages inscfar as their conduct does
not  vielate clearly established statutery or

* conatitutional rights of whieh a reasonable
person would have known.

N '
1

‘iéipit a;é-_ Ag such, a public employee need only show the
“dbiébfivé reasonableness of his conduct” in order to avail
*.‘:him%;if'af the shield of “goed faith” immunity and obtain
sﬁmhﬁry‘judgment in his or her favor. Id. at 807,
‘Resalution of that question is determined by a two-part
te%ﬁ‘“dlearly astablished statutory or constitutional
Tights of which a reasonable person would have known, #
Haflb&k-dé? U.S. at B18; and “whether, as an objective
maﬁté#,-éireasmnable public official would understand ac
the tiﬁé he acted that what he was doing vio¥ated those
éléar;§ és£ablished rules.” Ryan, 674 F. Supp. at 479.
Imhe rules enumerated by the Pineiro decision were not
fifét héﬁﬁed down by that court. Indeed, the nature of
wh&tfﬁbﬁsnitutes a permissible polige-citizen encounter has

been judicially discussed as far back as Terry v. Ohio, 392

i, U.8. 4, 88 5. Ct. 1868, 20 L. Bd. 24 889 (1088). These

ccnsﬁitﬁtipnal rights could not be more clearly
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és@%b;;shad. Furthermore, any reasonable public official,
‘qspe;ially one acting in a law enforcement capacity, should
bé{éﬁﬁre of whether his conduct would violate thege clearly
ésgébiished ruleg. Indeed, the rule set forth in Rige,
whichj;h@s court so heavily relies upon, has been tha
pfﬁ#&iliﬁé Law for several years. The court in Riee did
not fin@”the officers conduct to be protected by qualified
immﬁﬂity.and the factual similarities between thie matter
ana che @0 not lead this court to an oppeosite conelusion.

W'HIE!TEER DEFENDANT CITY OF HOBOREN IS ENTITLED TO CUMMARY
J'U'DGMBQ’T

. The City of Hoboken has also moved for summary
judgment on the grounds that the Plaintiff cannot establish
a prima facle claim under 42 U.5.C. § 1583 against the City
Hob@ken and/or the City of Hobmken Police Department.

HThere-is no respondaat superior lisbility for

government entities in § 1983 claims., Groman v. Township

of Manalpen, 47 F.3d 628, 637 (3d Cir. 1995). Rather,

puréﬁant to Monell v. Department of Social Services of City

of New York, 436 U.S. 658 (1978), liability attaches
againgt a government entity only “where the action which is
alleged to be unconstitutional implements or executes a

policy statement, ordinance, regulation, or decision

0a0onM10

ESIER CcEARF—7T—LML]



ZeE3 13:14 FR CITY OF HOBOKEM 21 428 ZAB3 TO 913883258123 F.14

vl
i

officially adopted and promulgated by that body’s

pfficers." Id. at £€91. The Court further cbserved that

"it is when execution of a government's policy or
custom, whether made by its lawmakerz or by those
* whose edicts or acts may fairly be said to
represent official policy, inflicts the inyjury
that the government as an entity ig responsible

under § 1283
‘ iéi*at 654.' A government entity may incur liability under
SéEQLon}lQQB only when ite policy or custom causes a
pa#tiéﬁlar constitutional vielation. Id. a2t 684. pn policy

i created when a decision-maker with authority “issues an

official proclamation, pelicy, or edict.” aAndrews v City

of Philadelphia, 895 F.2d, 1469, 1480 (3d Cir, 1990 .
‘MHeré, no such official policy exists, and mo such

pnlicy‘&ould be said to come into existence when the
dé#é§t1VEs were given permission by Sergeant Rodriguez to
bfiﬁéathEHPlaintiff down to the station house. 1In thes
cdﬂtéit df degartmen;él hierarchy, Sergeant Redrigusz can
hardly be said te be the official pelicy maker of the

‘poli@EHdEPartment. Furthermore, Plaintiff has not brought
any:é%i&ence which would demonstrate that the detectives!
actiﬁﬁs;hére represent the official policy of the
deﬁa?éménﬁﬁ Therefore, zummary Judgment is granted in
ﬁqu#ﬁof‘the department .

CONCLUSTON
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mhﬁggﬁlthe foregoing reasons, Plaintiff’'s motion for

'
R |
et

gunmery judgment with respect to the officers only is

éfantgd,"Defendant's cross-motion for summary judgment is
deﬁﬂéd e&capt with respecr to the government entitieg.

An ‘Order consistent with thig opinion is attached
havers. |
Qm ' Very truly yours,

i it (i

MARY K./COBTELLO, J.5.C.

i
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RELEASE
THIS RELEASE dated April 32, 2009, is given
BY the Releasor, GREGG MARTIN, referred to as "1,"

TO ;: DET. WILLIAM VERA, DET. MICHAEL DEPALMA, DET/SGT JOHN
ROQR§6352 and THE CITY OF HOBOKEN POLICE DEPARTMENT, referred
to as "You,"

If more than one person signs this Release, "I" shall mean each person
who signs this Release,

1. RELEASE. I release and give up any and all claims and rights which
I may have against you. This releases ali claims, inciuding those of which I am
not aware and those not mentioned in this Release. This Release applies to
claims resulting from anything which has happened up to now. I specifically
release the following claims: any and all claims for payment arising out of an
incident occurring on or about September 18, 2006 being the subject of a law
suit filed in the Superior Court of New Jersey, Law Division, Hudson County
under Docket No. HUD-L-1957-07.

Z. PAYMENT. I have been paid a tota! of $125,000.00 in full payment

for making this Release. I agree that I will not seek anything further including

. any other payment from you. This payment includes all costs and attorney fees

under the fee shifting provision of the Federal and State Civil Rights Acts. All

outstanding liens, to the extent reguired to be paid in accordance with law, will
be satisfied out of the proceeds of the within settlement.

3. WHO IS BOUND. Iam bound by this Release. Anyone who succeeds
to my rights and responsibilities, such s my heirs or the executor of my estate,
is also bound. This Release is made for your benefit and al! who succeed to
your rights and responsibilities, such as your heirs or the executor of your
estate.

4. SIGNATURES. I understand and agree to the terms of this Releasea.

Mo ey Mirigy o,

GREGG MARTIN

{Notary)

C WILLIAM J. PICCA
ROTARY PUBLIC OF NEW JERSEY.
My Commissicn Expires May 20, 24/
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A member of The PMA Insurance Group

FAX COVER SHEET

Sent via Fax
Number of pages: 3

To: Mr. John Paft
Fax number; 908-325-0129

From, Craig W. Folkert, AIC
PMA Management Corporation
330 Fellowship Road, Suite 200
Mt Laurel, NJ 08054

856-727-3017 Phone
856-727-3186 Fax

Attached please find your original Government Records Reguest Form and the Civil Action Order of
Dismissal in the matter of Gregg Martin.

Please contact me should you have any questions.

Very truly yours,

guﬁw

5789 Widewaters Phwy ... Dewith, NY [3214... (800) 3206185, (31514490157 Fax (354490470
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formulordersfoout steff disery ord
Prepared and filed by the court.

| SUPERIOR COURT OF NEW JERSEY

: - LAW DIVISION — HUDSON COUNTY
é&éé /(—/;{/ﬁg/\/ ' DOCKET NO. HUD-L- /457 - a7

Plaintifi(s), '
CIVIL ACTION
ORDER OF DISMISSAL

Collust o soA
Defendant(s). F ‘, L E D

The court is advised that the above captioned case MAY - B 2008

if‘ has been settled and thus should be dismissed.
PETER F. BARISO, JR., PACV.
is to be voluntarily dismissed.

Accordingly, it is SO ORDERED. Unless specifically indicated below, all claims by and
between all parties are hereby dismissed and the court docket will be closed. A copy of this
order has been given/sent to the party so advising the court, and thatparty is directed o serve a
copy of this order on all interested parties within 7 days of the date hereof. =~

RF. BARISO, P.J.Cv.

1. Name of person advising court: C /{)%ﬁ ,/( A/CH b %
2. Represents which party: W

3. Is this is a settlement and/or dismissal of ajl pending claims? YESQL NO
If “no,” then specifically indicate which claims remain “open.” OPEN CLAIMS:

PN i

, , 1 <
4. Name of the person taking above information: %‘M

5. A copy of this order has been given/mailed to: ﬁé’/‘éb QZ’A




New Jersey Libertarian Party

Open Government Advocacy Project
John Paff, Chairman

P.O. Box 5424

Somerset, NJ 08875-5424

Phone: 732-873-1251 - Fax: 908-325-0129
Email: lpsmc@pobox.com

July 10, 2009
Craig W. Folkert, AIC
PMA Management Corporation
330 Fellowship Road, Suite 200
Mt. Laurel, NJ 08054 (via fax only to 856-727-3186)

RE: Gregg Martin v. Det. William Vera, et al,
Superior Court Docket No. HUD-1.-1957-07.

Dear Mr. Folkert:

I am in receipt of your fax of this morning. 1 am not interested in the Order of
Dismissal you sent me because it doesn’t include the terms of and the amount of the
settlement. Would you please fax me the actual settlement agreement?

Thank you for your attention to this matter. I look forward to hearing from you.

Sincerely,

P

John Paff



FAX COVER SHEET

TO Craig W. Folkert
COMPANY PMA Management
FAX NUMBER +1-8567273186

FROM John Paff

DATE 38/03/09 16:15
RE CPRA request
COVER MESSAGE

Mr. Folkert:

In follow up to my voicemail today, attached is a copy of my
July 10, 2009 letter to you.

Thank you.

John Paff

WA |2 .COM
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