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Richard Gutman, Esq.
Richard (iutman, P.C,
55 Washington Street
Montclair, N.J. 07043-11 16

Re: John Paff v. Borough of Garrvood
f)ocket N.o- LINN-L- I 089- I 0

Dear Counsel:

Ju ly  I3 ,  201C)

Robert F'. Rentud, Esq.
Palumbo & Flenaud
190 North Ar,'o. E.
Crzurftrrd, N,J'. 020 1 6

LE"|TER OPin{ION

Ttris is an action brought by the plaintiff Johl Paffpursu3nt to the Open public Records

Act, N.J.$.A. 47:lA-1to -13 ("OPRA") and the comrxon law right. ol.accesrs to public records to

obtain a copy of a DVD from the defen,lant Borough. of Ganvood {..,the Bror:rtugh"). The niatter

proceeded in a summary manner as required by the statute and the facts zu'e ,not in dispute, Basecl

or the papers filed, the in camera revievi of the DV'Dand the oral argument r)n April 30 and Jrure

25, 2010, the court has entered au orde:: granting the plaintiff s request for the reasons set forth

below.

A. PROCEDURAL HISTORY AND ]FINDINGIS OF FACT.

On September 3,2009, the Ganvoocl Borotrgh Municipal Courl issued two complaints

against Ganvood police officer Gennarc, Mirabella ("lt4irabella"') for two dlisorderly persons

offenses.

Complaint 2006-S-2009-000015 charged lvlirrabella with a l.iolation of N.J.S.A.

2C: 17-3(a)(2), criminal rnischief for tarnpering with the currenc;y-to-coin changers of a

laundromat in the Borough on August 113, 2009. The stated probable cause 1br issuing the

cornplaint r,r,as that the defendant was captured by stor:e video surveillance tampering
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with the machines, Complaint 2006 --5..2009-000016 charged him with a violation of

2C:18-3(a), unlicensed entry of strucLu::es, for trespa$sing into the locked Garwood

Clerk's office by using a master building key whiJ.e on dury on August 1l), 2009 and

opening the desk drawers of the Ganvood Chief F'inzrncial Officer. The state;d probable

cause for issuing the complaint was that the officer hLul been captured by virleo

surveillance of the Clerk's office.

On September23,2A09, the Borough and l4ir:abella enterred into a Settlement Agreement

and Release, Mirabella agreed that he vrould resign "in good skrnding,o'zurcl the Borough agreed

to dismiss all disciplinarl' actions pending against hirrn. On October 74,Z{t(ll), the complaints

issued by the Borough against Mirabella rvere disrnir;sed. On the R.equest to Approve Plea

Agreement with regard to these cornplaints is unitten, "State clccted not to prosecute in intcrest

ofjustice. Stip to PC."

On February 5,2O10, I'>lainliff John Paff subrrritted an CIPRA request to the Borough's

custodian of records for "any police rep'orts, incident reports or other wriCngs pertaining to

incidents involving Gennaro T. Mirabel.la." On Febnrary 9,2010, the custod.ian respondecl by

emaii, attaching various documents whi.ch included copies of tbe complair:r*;, related

correspondence fiom the Union Count5, Proseculor's Office in,A.ugust of 2009 deterrrinirrg not

to authorize the filing of any indictable cornplaints a13;ainst Mirabella" but e:xplaining that a

clisorderly complaint for trespass and disciplinary charges rnight be consiclered with respect to

the incident in the Clerk's office, corres,pondence frotn Mirabella'sr attomey regarding

representation in the disciplinary charges filed agairu;t hirn, con'espondence from the attorney for

Jumbo Wash Laundry, a memo from Crrptain Destefruro to Chief l,egg in September of 2t109

regarding a meeting with Mirabella's attorney and the attomey:for Jumbo \lrash about a

2
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proposed disposition of the criminal complaints, Ivfi:rabella's letter of resigrration and the

resolution accepting his resignation, and the Settlement Agreernent zurd Release.

On February 9, 2010, John Paff'and Tina Renna submitted an OPRI\ request and a

request under the common law right of access to the Borough'sr custodian of records requesting

copies of the video referred to in each of the complaints.

On February 12,2010, the custodian of records granted Paffaccess rto the videotape of

the incident in the laundromat, but denied access to the videota'pe of the inc:ident in the Clerk's

office on the grounds that:

The video surveillance me,nrioned in complaint S-2Ct09.-000016
is a criminal investigatory record as provided in N.J.S.,,\. 47:L\.:L.l
for which disclosure may.jeopardize sccurity rneasures and sur'-
veillance techniques which, if disclosed, 'would create a risk to ttre
safefy of persons, property, r:lectronic clata or softweire or both
and therefore is denied.

On February 75,201.0, Mr. Paffwrote to ttLe r:,ustodian of records cha.llenging the legality

of the denial, and asking with respect to the security issues relir:d upot1, whether the video

camera in the Clerk's office was perrnarrent or installed in respc,nse to allegertions of misconduct,

and if the latter, what misconduct wa:r alleged, Paff also asked when the carnera had been

instalied and if it rvas still up.

On February L7,2010, the custoCian acknowledged receipt of Paff s request, and

replied that the response she had providr:d on Februa:'y 12,201Crto his OPfu\ request was

her complete resporue.

On February 25,2A 10, plaintiff s attomey rvrote to the c ustodian of records arguing that

the OPRA exemption for "criminal investigatory rercc,rds" shoul,C not apply trecause Mirabella

was prosecuted for disorderly persons olfenses, no1 climes. Cormsel further: argued that because

the description clf the video surveillarrce in the Clerk',soffice had aiready bee:n disclosed in the

F . 6
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complaint, access should not be denied under the OI'RA exemption fbr "security measuros and

surveillance techniques, which, if disclosed, would create a risk to the safbty of persons,

propert/, electronic date or soffwale." tCounsel also asked for a response from the custodian to

Paff s request for access to the DVD biued on the common lau'right of ac,;ess to public lecords.

On March 1, 2010, the custodian sent the foltowing resllonse to ccrunsel:

It is my understanding thrlt a criminal l.:nvestigaticrn is a criminal
investigation regardless cf what specific offense rnav ultirnately
be charged and regardlesr; of whether euny offense at all is ever
charged. Additionally, disorderly persons and petty disorder[,y
persons offenses are contained in the Code of Crirninal Justicrc,
which would tend to support the proposition that records wtrioh
ultimately result in disorclerly persons charges are criminal
investigatory records. With respect to "security rrreasures and
surveillance techniques," a further discrussion of this issue vro'ald
be inimical to the purpose of the exemption. With respect trr the
common law, whatever interest Mr. Paff may have in the reques-
ted records does not outweigh the needl for confidentiality.

On N{zrch 5, 2010, the Hon. Jos;eph P. Perfilio, J.S.C. entered au: Oller tbr

Expungernent pursuarrt to N.J.S.A. 2C:52-l et seq. g5ranting M:irabella's \y'erified Petition to

expunge the criminal records related to the fwo comp,laints issued against hirn by the Borough

of Garwood and transferred to the Wesrifield Municip,al Court- fhe Order directs the Clerk of

the Westfield Municipal Court, the Union County Cr.Lminal Clerk, and any larv enforcement

agency which had been noticed of the pendency of the action, vrhich included the Police

Departrnent of the Borough of Garwoo<l, to remove all records in its possessiion related to the

two oharges or to the detentioD or convi.ction of the pretitioner, incLuding but not limited to

photographs, fingerprints, rap sheets, index or docket entries, reporls (inclucting lab reports)

and statements, pursuant to N.J.S..A,. )C::52-15 and p.lace such irrformatiora in the control of a

person designated to retain control over expunged re,:rords.
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The Order further directs that, "The expunged records or the infomration therein r;hall

not be released for any reason except as authodzed by law," and that, "Except where otherwise

authorized by law, in response to requests for information or re:cords, the court office or the

law enforcement agency shall reply with respect to the arrest.n'hich is the s'ubject of this ,Crder,

that there is no record."

On March 16, 2010, John Paff .frled a verifiecl cornplairLt and request for an order to shoraz

cause seeking a declaration that the del.endant Borough has violated OPRA and the comnton lavv

right of access by refusing to provide hjm with a copy of the re quested videotape, an ordor

granting his access to it, and an award of attorney's lbes and costs. T-he ord.er to Show ciause

was signed on March 76,2Q10 and ma,C€ retumable loefore this Court on April 16, 2010 which

was carried by consent to Aprit 30, 2010.

On April 1,2070 the Borough liled a brief irL opposition to the relie.f requested and the

Certificarion of Borough Police Chicf 'Williarn Legg explaining the reasons why he was opposecl

to the plaintilfls request and attaching rl copy of the (Jrder of Expungement of March 5,,2010.

Although this Certification did not contain the langurge requirr:d by R- 1 :4-4(b), Chief Lr:gg

subsequently amended his Certification to contain th,e required language- In atddition to the

reasons for denying access relied upon by the custoilian of reccrrds in February of 2010, Chief

Legg relied upon the fact that he had b(len served on March 15,, 2010 wittr a, copy of the a.ttached

Order for Expungement of the complaints issued against Mirabella dated March 5, 2010, and

stated his understanding of the statute to be that he is not permitted to relezu;e an)' records'

pertaining to this case unless an order is issued under N.J-S.A. '2C:52-9.

In the coluse of the oral argumcnt on April 30, 2010, this Court accepted the invilation o:f

Borough counsel to vierv the D\rD in camera in the presence olf both coun-sel, plaintifPs oounsel
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having agreed that he would not discl,ose the details of what he observed pending the court,s

ruling,

This Court then ruled for the rr,'asons summarized below, and rnore fuI11, set forth

on the recotd, that the DvD is a "criminal iavestiga.tive record." as clefine4 in N.J.S.A.

47:LA-L' I and therefore exempt fiom access, subjer:,t to receipt ol-the arnended

certification from Chief Legg, Flowevcr, aft.er viewi;ng the DVD this Court found that thr:

other statutory exemptions relied upon by the Borough for security reasorls do not apply

to this DVD under the circumstances of this casc.

ln a Case Management Order entered on Aprril 30, 2010, tfuis Court resen ed

decision as to whether the Borough viclated the comrnon law right of access to public

records by refusing to provide a copy of the DVD re<luested by the plaintifl'pending

additional submissions and argument. The court alsrr directed that notice o1'the plaintiffs

application should be given to Mirabella and his attomey in the related criminal matter.

Tlte matter was rescheduled for final argumeinr on June 25,2010, and during the

interim, this Court asked counsel to take note of the article in thLe New,Jerse.y Low

Journal of May 3,2010, "Courtto Dccide if Report rlf Conviction That's BeenExpunged

is Defarnation," with respect to the decision of the New Jsrsey liupreme Cout to grant

the petition for cerrification in G.D. y--[!ernard Kcnny and_Ihe_HUdSq! qfUqqg

Democratic Orsanization, Inc., 4 I I N.J- Super. 176 (r\pp. Div, :2009), and to review that

decision as well as the others mentionecl in the articler Counsel rlid m:rke adclitional

submissions which have been read and considered.

p .  ! l
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At oral argument on June 25,2t,010, the courri noted that plaintiff s counse I had

contacted Mr. Mirabella's attomey in lhe criminal rnatter during the interirn period, and

been informed that the atborney no longer representred Mr. Mirabella" did not have his

new address, and referred plaintiff s cr>unsel to his p,revious ernployer, the Borough of

Garwood, Defense counsel had then p;:ovided the nelv address for Mr. Mirabella.

Plaintiff s counsel submitted a certificiltion that on lV{ay 5,20L0, he servecl copies of the

Verified Cornplaint, order to Show Ceruse, supporting and opp,osing papers;, and this

Court's Case Managernent Order of .April 30, 2010 on Mr. Mirabelta togeller wilh a

letter advising him to contact the court if he wished to participate in the lavvsuit. Service

was made on May 6,2010. Mr. Mirabella did not co,ntact the court.

At the end of oral argument on June 25,2010, this Cou:rt reserved dracision on the

plaintifPs request for access to the DVD under the common larv right of acoess, and the

effect of the Order for Expungernen! i1i any, on the plaintiffs request for access to a copir

of the DVD.

B. LEGAL DISCUSSION.

1. The Plaintiff's Request for Access under OP'.RA.

On April30, 2010, after hearing oral argument and coru;idering the papers frled,

this Coun found that the DVD, which lvas obtained dluring a sun'eillance oI'the Clerk's

office initiated by Chief Legg based up,)n informatiorr he receit'ed, is a "crirninal

investigatory record" as defined in N J. S.A- 47:7A-L l and therefore eKempt from access

under OPRA. Although the reasons for the ruling erc)more fuJly set forth on the record,

this Court accepted tlre Borough's argument that whil.e the offenses with which Mirabella

rvas charged u'ere disorderly persons ofl'enses, said olffens€s are included in the Code of

P .  1 0
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Criminal Justice. Further, when the crirninal investigirtion was undertaken by Chief Legg

based upon his dufy to investigate information provirled to him,, it was not known

whether the investigation would lead tc, a person being charged with an indictable offense:

or a lesser offense, or perhaps no offen:;e at all, and tl'rerefore, a record created as part of a

criminal investigation does not lose its exempt stalul; under the OPRA stafu'le, if at the

end of the investigation, no one is charl3ed u'ith a critne-

Although plaintiff s counsel wculd have likecl to know :more about the

information available to Chief Legg when he initiaterJ the surveillance, thet,l x'as no

evidence presented that would have trn,Jercut the Chief s credibility that hs initiated the

surveillance to detect possible criminal activities in an area of the municlpal building

which is not open to the public based on inlbrmation received, and the representation of

Borough counsel that the carnera was subsequently rr:moved from the office-

tn the case relied upon by plaintiff s counselL, Glen Blue. fbr Labor Managernent

. v. Wall T in Pol ice cord, GRC Complaint No.

2002-47 (August 14, 2003), the Govenrment Record.s council 'was careful to point out that

since the police department records sought.r,ere solely related to Title 39 ]vlotor Vehicle

'iolations neither punishable as crirnes nor related to a pendingl criminal inrrestigation, they

were not .,criminal invcstigatory recor<ls" exernpt urLder OPRA.. In detennining that the

records sought should be provided. to the requestor, subject to OPIIA allow:d rcdactions' the

Council specifically marle the following distinction ivhich distinguished its holding from the

facts of this case:

It must be noted ttrat in the few cases where the Legislanue has

stated that a Title 39 violation is punishable as a cr.ime, records

related to such charge would fall within the crimin:il investigatclry

records exernption. A sim:lar result wou,ld apply srhere the Title 39

P . 1 1
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charge is corurected with a oriminal invesitigation or prosecution,, such
as a fatal motor vehicle acci.dent- However, nei'ther of these situations
is presented here." (Slip op. at 3).

Therefore, the custodian of records of the Borrough has rnet the burden of proving

that the denial of access is authorized b'r law. N.J.S.l\.. 47:I A,-6.

With respect to the Borough's a.lternative argrurment that the exemptions included in

N.J.S.A. 47:IA-1.1 for "emergency or security infonr:ation or procedures for any buildings or

faciliry which. if disclosed, rvould jeopz,rdize securifr of the building or facility or personr;

thereirq" and "security measures and surveillance teclrniques u'hich, if disclosed" would cr€ate a

risk to the safety of persons, property, electronic data. or software," the court accepted the offer

of Borough counsel to rer"ierv the DVD in carnera urith counsel for both parties, plaintiff's

counsel having agreed that he would not disclose the ,Cetails of what he observed pending the

court's ruling-

In his certification, Chief Legg stated that, "One viervintrl the DVD would easily see

rvhere and how video surveillance was established an.rJ could, thereby defeat same. Additionally,

the Borough's safe, in which important records and other rnaterials are kept, is depicted in the

video. This is something which, if disclosed, would also jeoparrlize the security of the building

and create a risk of safety."

The DVD shows Officer lr{irabella walking irLto the office, rurning on a light and walking

around, and looking at what appear to br: papers. The ,office contains typical office furnitur:e and

file cabinets, This Court N.as unable to lrrcate any safe until Borough counsel said where it was,

which this Court finds, was not in plain view on the DVD, I.n arldition, there is no access 1o this

offrce from outside the building. Anyone approachin6; the oJfice frorn the public portion of the

building would not know where to go inside the offic,:; to access the safe, Wtrile a viewer would

s o 8 2  7 2  9 0 2  I p .  1 Z l
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learn where the camera was placed wtren the surveillance was occru.ring, it is over norv, the

camera is down. The fact that at some fuhue time, the police department rnright want to put up

another carnera in that office in the sarne spot to con.duct a future surueillance is just too

speculative to defeat the overarching public policy i:: favor of a citizen's ri.ght of access runder

OPRA. See, 's tCfTice, 358 !.1.J. Super. 373,382-

383 (App, Div.2003).

ln that case, the Appellate Division found th,at the concern of defendant Hunterdon

County Prosecutor's Offrce that media coverage might make it m6re difficu-lr to select a Jair and

impartial jury was not a basis to deny the nervspaper''s request .for access to the tape of the

emergency 911 telephone call made in connection u;rith the death, nor was its fear of potential

jury confusion. Having requested but not received qrecific evidence in supp,og of defendant's

a-ssertion, the court concluded that:

under OPRA, a public agenc)' seeking to restrict the public's right
of access to goverrtrnent records rnust prodluce specillc reliable
evidence sufficient to meet a statutorily recognized basis for con-
fidentiality. Absent such a showing, a citi;zen's right of access is
unfettered. Moreover, in asserssing ttre suffficiency of the proofs
submitted by the public agency in support ,of its claim for confiden-
tiality, a court must be guided by the overarching public policy in
favor of a citizen's right of access. N.J.S.I; 47:IA-1,. Here, defen-
dant's fears of potentieil jury confusion are,purery specurative and
fail to meet the stanrtory burclen of proof. lfbid.

In this case, for similar reasons, this Courl found after viewing this DVD in camLer& that

the Borough's fear that the location of the safe would. be revealed was unjustified, and that the

other concems about a potential firture surveillance \ rere insufficient to denl' access based on the

two security exemptions in N.J.S.A, 47:lA-L.l relied upon by the Ilorough.

Therefore, this Court finds that the only exemption which applies in this case under

OPRA is that the D\rD is a "criminal in''restigative rec,ord."

P .  1 3
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2' The Police Chief s Reliance on rhe Provisionrrs of the Order for Expungement
to Deny the Plaintiffs Request llor Access to the DVD.

In order to give IvIr. Mirabella the opportunit.y to raise any concerns he may have

had about the release of this DVD, this Court directecl that he be notilied of the plaintifFs

request, that he be given copies of the papers filed in suppo;rt of'and in opposition to the

request, including Chief Legg's reliancp upon the provisions of the Order for

Expungernent of March 5, 2010 to denl'the plaintifflrs request for access to the DVD, and

an opporrunity to be heard on the second return date. Mr. Mi::abella has now been

served, zurd he has not expressed any interest in being heard.

The questions raised are whether the DVD is r:overed by the provisions of the

Order for Expuagement, whether it should not be correred by rhe Order because the

request for access to it rvas made prior to the entry of'the Order, and if the DVD is

covered by the Order, whether the application for acc;ess to iit ;must be neade pursuant to

N.J.S.A. 2C:52-19, which permits inspection of recoris or rel:ase of information whicb,

are the subject of an order of expungement upon motion for good cause shown and

compelling need based on specific facts,

With respect to whether this DVD is covered by the O:rder, the statute def,rnes

eKpungernent and expunged records as fbllows:

N.J.S.A. 2C:52-L Definition of Expung;ement.

(a) Except as otherwise pnrvided in this chapte:r, expungement
shall mean the extraction ernd isolation o,f all rercords on file
within any court, detention or correction.al facility,lan'enforce-
ment or criminal justice a6iency concerning a person's detection
apprehension, Elrrest, deterLtion trial or d.isposition of an offense
within the criminal iustice svstem.

P .  1 4
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(b) Expunged records sha.ll include cornplaints, w.arrants, arrests,
comrnitments, proc essing record s, fi ngerprints, ph of o graphs, i n_dex cards, ,.rap sheets," and juclicial do,:ket rec,orcls.

Further, the stafute makes the firllowing provision wirfr respect to how the reco-:ds

covered by the Order shall be rernoved and controlleid, whicb ir; relied upon by Chief

Legg in his Certification:

P . 1 5

N.J's'A. 2C:52-15. Record.s to be Remo.red.; C.rLtror.

If an order of expungement of records of'arrest o.r convrction under
this chapter is granted by the court, all ore records specified in sajd
order shall be removed frorn the files of the age,nr;ies which have
been noticed of the penden,:y of petitioner's motiorr a:rd which *re,
by the provisions of this chapter, entitlecjlto noticre, a1d shall be
placed in the contor of a person who har; been cresignated by the
head of each such agency vrhich, at tre tiime of thc i"u.iog, por-
sesses such records. That designated person shall, exceptls other-
wise provided in this chapter, insure that such re,c,orcls oi tn- in-ficr-
mation contained therein ars not released. for an;r,reason alid are
not utilized or referred to for any purpose. In response to requests
for information or records of the p"tro.r rrrho was arresled or con-
victed, all noticed officers, rlepartments aLrd agenoies shall reply,
with respect to the aJTest, cc,nviction or relateJprcrceedings *fti"f,
are the subject of the order, that there is nr,o record inforrnation.

This Court notes that only those lypes of recor<ls rvhich are clescribed in the

statute rnay be expunged, that "photographs" are the orrly type of record in the Iist rvhichr

could conceivably include this DVD, ancl that the stahrte doer; not specify whether it is

referring to photographs taken in connectjon with an arrest as dlistinguished from

photographs taken as part of the evidence gathered, in l}ris ca:ie, to detsct and prove the

offense,

At orai argument, this Courl raise,l the issue of 'whether generally speaking,

evidence related to an arrest or conviction in the possession otlthe police department is

I 2
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kept apart from the type of records der;cribed in the expungement statute which the

custodian must remove from the agenr;y's files and Jreep separate based upon an ord.er for

expungement, and specifically whether this DVD hias been k.qlt in an area .where the

poiice deparhrent stores its evidence, rather than in the file rr,ith the records w-hich the:

custodian set aside rurder the Order for Expung€filon:t in this case. Defense colursel

acknowledged that the DVD was not sfored with the records removed by the custodian in

this case, but rather with other evidence stored by thL,e police department. Horyever,

defense courrsel argued that evidence \vhich is in fact a visual r.ecord, zuch as a

photograph or DVD, should still be co'rered by the e,Kpungernent statute, pcrinting out that

reieasing the DVD to the plaintiff to be potentially poslsd c,n the internet will have a

much greater impact than the release otlthe complaint or thrl rcther records of the arrest

which are specifically covered by the expringement l;tatute.

The provisions of the expungenrent statute are to be narrowiy construed. In re

D.A.c., 337 N.J. super, 493,498 (Apr'. Div. 2001) (other cit.ations omitted).

I'he fact that in ttris case, the D\/D, which is the evirle,nce gatherecl by the polic,e

Deparhrent upon which it relied as probable cause f<rr the cornlllaint against Mirabella,

has not been removed from the files of rLhe Police Department and placed in the control of

the cutodian of records of the Borough pursuant to the Order for Expungeurent, and the

fact tlrat N.J.S.A. 2C:52-l(b) does not specifically inolude vsithin the delinition of

expungement any typos of visual or auditory records gathered by lau'enforcement whic,h

provided probable cause for the cornplaint, strongly supports lhe conclusion that this

DVD gathered as evidence is distinguishable from th':,'ophotographs" included in

lg'J.S.A. 2C:52'l@) along with fingerprints, and other proce:ssing records, which are

P .  1 6
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related to the arrest. Therefore, this Court finds that the DVD is not the type of

"photograph" included in N,J.S.A. 2C:52-1(b), and is not cove{ed by the Order for

Iixpungement of March 5, 2010.

In reaching that conclusion, tlis; Court is mindfill of tire argument raised by

defense counsel that this DVD, if relear;ed to piaintiff and then pgsted on the intemet, will

have a much greater impact on the public than reading the contents of the cgmplainl,

which was released shortly after plainti,lf rnad.e the CT.PRA rr3quost. However, although

the remedy of expungement is intended to provide reljef to rlh,s one-tirne offender who has

led a life of rectitude and disassociated.himself with umlauful activity, the expunged

records are not destroyed, they are remcrved from the files of the agencies notified of th:

application, a:rd placed in the control of'the person designated by tlte head of each

agency, and the records can be used in c;ertain context,s Jisterj jn the stafute, See, G,D. v.

Bgrnard Kenn)'agd the Hudson Counr.v* Democratic.(-)rqanizarlion. Inc,, supre,4l l N..I.

gust at 188-189, citing various sectiorLs of the expungement statute.

In that case, the Appellate Division found thal the plaintift-s successfirl

expungement of his record did not make, the defendarits' stalernents about that record

"I'alse," and that the fairly accurate information publir;hed in a flyer by the defendants did

not constitute defamation. The court went on to consi,Cer the p.laintifFs claim of invasion

of'privacy and dismissed that claim for the follor".ing reasonrs:

The fact of plaintiffs conviction is cerlainly not private
as all crirninal a:rests and convictions are mallers of
public record. Furtherrnore, this claim cannot survive
even if this court should rule that the expungernent
renders tlie conviction as though it had never occwred.
T'his is because the disclosure of the conviction would
not be the disclosure of a private fact as it lvoul<J be
considered to have never,occurred and thus cemnot be

F  -  1 7
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a private fact. Id, at 196.

see als-o, Doe v' Poritz, I 42 NI.J, 1 , 81 ( I 995) in which the Nerw Jersey supreme court

held that, "Mafters of public record, such as crirninal backgrorund, may be disclosed

rvithout impinging on privacy interests," citing Mlso:p y. La:trqq ciry, 45 lr,_3d 369,37ir.

(1Oth Cir' 1995), in rvhich the court concluded that a i;ergeant"s post-expungemenr

disclosure, in an intervieq,with a television news reprorter ol.tlhe plaintiff s sexual abuser

charges and conviction did not violate the right of privacy. Thrus this Court,s

determination with respect to the plaintlBls request fc,:r accesrs to the DVD should not be,

affected by any concems about impingin.g on the privarcy interests of Mr. Ge'naro,

whether or not the DVD is covered by tbe order for E:rpungonle,nt.

Because this Corrrt has concludeclthat the DVD is not includ.ed in the Order for

Expungement, it is not necessary to mle on plaintiff s argumr:nt lhat because he requested

the DVD before the Order was entered, he should be allowed to obtain it now despite ther

subsequent entry of the Order for lixpungSement. It is ii.mportant to note however, that tho

plaintiff did ask for and received a copy of the compla:int in tSir; matter under opRA

belbre the charges were disrnissed and th,; Order for Expunge:menl was entered, and ttrat

Order does not affect the use of the copy,of the complalnt that the plaintiffrecei'ed,

However, if a person asked for a copy of 'that complaint now a court would have to

determine whether an OPRA. request for arcopy of thc complaint which is included in the

Order for Expungernent should be grantecl.

In summary, this Court finds that since the DVD is not included in the Order for

Exprungernent,lhat Order provides no basi.s to deny the :plaintiff's request for access to a

copy of the DVD.

p .  1 8
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3. The Plaintiff s Arguneut Based on the Commoro Law Right of Access to Recorcls.

Counsel for the plaintiff argues that even if a,lcess to the D\ID is denied under

OPRA, this Court should apply the stan,dards governing the oornmon law right of access

to public records, conduct the required'balancing tesli, and c,onclude that access should tbe

permitted since the public interest in the infonnation is grezrter than the Borough's

interest in non-disclosure.

OPRA expressly provides no linrit to the common law right of access to a

government record, inciuding crirninal investigatory rccord;s of a larv enforcement

agency. N.J. S.A. 47 :I A-8; O'Shea v. Tlru, of We_s! tr4lilford,, 41 0 N.J. Super, . 37 L, 386

(App. Div, 2009). As the appellate cor:rt pointed out,, "The requestor does not have to

meet both OPRA and the cornmon law right of access. Docurnents that are not available:

under one approach may be accessed by another." Id. at 38i' .In firrther explaining the

distinction between the two types of access to public records, the court stated:

Historically, the common lau'makes a rnuc;h broarder class of
docu:nents available thall (OPRA), but on a qualified basis.
Under the corn-rnon law, public records averilable for inspection
include any records made by public officels in the exercise of
their functions. As such, thef include almost every document
recorded, generated, or produced by public officiials;, whether or
not required by larv to be macle, maintained, or kept on file.
(intemal citations omitted). IcL at 386-387.

However, in order to gain access to this broadelr class of records under conunon

law, the requestor must meet a two-pronged test: that person must establish an interest in

the subject matter of the material, and the requestor's .right of access must be balanced

ag;ainst the State's interest in preventing disclosure. ft2id., citting lr{ason v. City of

H'oboken, 196 N.J. 51,67-68 (2008) (quoting Keddie-v. Rorg;!, 148 N.J. 36, 50 (1997),

p .  1 1 3
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In Loigman v. Kimmelman. I02 N.J, 9g, 113 (19g6), the New Jersey Supreme

Court established that a court engaginplin the required balansirrg test may corsider:

1) the extent to which disclosure will impede allency functions by
discouraging citizens from providing information to the govem-
ment;

2) the effect disclosure rnay have upon persons rrrho have given such
inforrnation, and whether they did so :in relian,ce that their identities
would not be disclosed;

3) the extent to which agency self-evaluzrtion, program improvement, or
other decisionmaking will be chilled lbry discnosure;

4) the degree to which the .information s,ought includes factual data as
opposed to evaluative reports of polic.lmakers;

5) whether any findings of public misconduct have been insufhciently
con-ected by remedial measures institurted by the investigative agency; and

6) whether any agency disciplinary or inrrestigato,ry proceedings have arisen
that may circumscribe thLe individual'rs assertecl need for the materials.

In the O'Shea case, the appellate court rejecteci the d,:fendant's arguments that t|e

tlial court should have considered the test for access to the retrlorts of Use of Force

R-eports ("IIFRs") of the Township's police department urder the common law, holding

that because the trial court had fouad that the plaintiflirr,'as e,nlitled to access to the UFRs

under OPRA, it should not reach the issue regarding the cornrnon law rigbt. Id. at 387.

In this case, this Court has determined rhat the t)VD is a "criminal investigative

rc:cord" and is thus exempt frorn the right of access u:nder OPI(A. Nevertheless, the public

rrright be able to obtain documents under conunon lav,'tests th.at it could not obtain

through OPRA. $Eg Bergen County Im,provemen!.Ar4thority ''r, North.Je-rsey Medie

Group. Inc.. 370 N.J. Super. 504,510 (lipp. Div. 200,1), egdif. denie4, 182 N,J_.143

(2:004).

P . 2 0
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The parties do not dispute that tht: DVD qualifir:s as a public record under the

comrnon law right of access. The defir.ition of "pub.lic lecord" in the context of the

cornmon law right to inspect public recnrds is broader than under OPRA. lJnder the

Dommon law a public record is:

(O)ne required by law to be kept, or n(ress€u:y tc, be kept
in the discharge of a duly imposed b1' law, or ,Jirected by
law to serve as a memor{al and evidence of something
written, said, or done, or a written me:morial made by a
public officer authorized to perform that function, or a
writing filed in a public office (internzrl citations omitted).
Shuttleworth v. City of tlarnden, 258.N.J. Sr;per. 573, 582
(App. Div. 1992), cerul; dggied, t33 N.J. 4..29 (1992).

Ir the Shuttleworth case, the City of Camden r:oncecled that intemal police records

arld reports rvere public records under the common lirrrv, bul they contended that the

prlaintiffs, a reporter and a newspaper, lacked sufficient interest to obtain access when the

n:eed for confidentiality was considered. The appellate court flatly rejected that argument

pointing out that the press is acting on trehalf of a citizen and a personal interest need not

be proven in order to satisfl. the com-rrron law standirrg requirernent (intemal citations

omitted). Id. at 583. Rather, the real issue in Shuttle:iorth '"vas rvhether the public's

interest in the disclosure of police frles .related to the shooting of a prisoner while in

custody, including autopsy photos, was outweighed by the glovernrnent's need for

c,cnfidentialib-. Id. at 584.

In this case, this Court has found that the DVD is a "r:riminal investigative reeord"

ar; defined in N.J.S.A. 47:1A-1.1, because it was obterjined during a su:rreillance of the

Clerk's office initiated by Chief Legg brlsed upon infbrmationihe re ceived. The DVD also

q'ualifies as a public record under the common law rigJrt of Biccess, See. e.g., Higgins v,

Igwnship of HoLewell. Township of H<lpewell.-lolicg Depa@

P .  2 1
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P&sggual, Docket No. 4-5394-05, Mny 4,2007,a oase in u,hich the pla:ntiff sought er

iiecurity camera videotape which becarne part of a police in'vostigation of an alleged theft,

tvhich was not released until a-fter the prosecutor's office had completed its investigati.n,
'llhe 

Appellate Division found no basis to disturb the finding of the trial judge prior to the

completion of the investigation,lJrat ther videotape was subjr:c.t to the exception for a

"crirninal investigatory record" under crPRA, and thirt under the common law, the

document was properly withheld becauiie of the ongo.ing crirninal investigatron.

The common larv interest of the requestor can be eitrrer a personal interest or a

p'blic interest. Rosenberg v. st4te DeEsnent-of La)14eoll,!,ublic safery, 396 N.J. supgr.

565' 578 (App' Div' 2a07). our courts have relied up,on the (rc,rnmon law to grant public;

accesstorecordsofpossiblemisconductbypo1iceoff- icers.! jqe,e.g..4@ss.

y.- :nL 354 N.J. Iiluper, 146 (Law Div.2002)

(finding that discloswe of tape records of a 911 call rr,.ir.s warranted under the common

law right of access), and Asbuy park press. Inc-. v. Bqlgggh oll seaside Heightg, 246 N;[.

Super' 62 (Law Div, 1990) (finding that newspaper hacl a cornrnon law right of access to

police reports concerning alleged beating of citizen by law enforcement officcrs).

As Judge Serpentelli wrote in the latter ciise:

Public officials whether elected or appoi:nted ar.e
fiduciaries of the public we,al and are uncler an
obligation to serve with the highest fidelif. Th,ey,
need to be free from corrupting influenci:rs and
the public must be able to j'udge their wc,:rk. In
short, a public office is a public trust andl it is
only through knowledge that the public can
know whether its trust has been properly served.
(internal citations omitted). Id. at 72,

p . 2 2
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In this case: the complaint against Oflicer Mtirabella jinvolves his actions while on

duty in the office of the Borough Clerk. The complaint for trespassing, vvhile a

disorderly persons offense, clearly charges the officer with rnisconduct, and the related

disciplinary charges were dismissed as the result of an Agre:errrort entered into between

Officer Mirabella and the Borough, Thrr reason given for th,s dismissal of the disorderl;r

persons complaint was because "the State elected not to prosecute in the interest of

justice."

Applying the first prong of the test for access to a p'ublic record under the

common law, this Court finds th"ut although the plaint,iff does not have a specific personal

interest in the DVD, he is asserting his dght as a mernber of'the public for information

a'bout police misconduct by Officer Mirabella and ho'w it wru fumdled by the Borough.

In this case, the complaint filed against Officer Miratre.[a states that the probable

ciluse for the disorderly persons complaint charging him with trespassing into the locked

G'arwood Clerk's office while on duty and opening the desk drawers of the Garwood

Chief Financial Officer was the DVD to which the plarintiff :seeks access. The Settlemerrt

Agreement and Release entered into between Officer.Mirabr;lla alrd the Borough on

Sr;ptember 23,2009, about a month afte.r the complaimt was fi.led, provides that Mirabella

would resign in "good standing" and that the Borough woukl dism-iss all disciplinary

charges pending against him. Officer N4irabella did r:rsign ancl the cornplaints were

dismissed. The Request to Approve Ple,a Agreement sitates, "sitate elected nclt to

prosecute in interest ofjustice. Stip to Ptl."'

PlaiatifPs counsel has submitteclproof in the lfbrm of contemporaneous news

articles in The Star Ledger daily newspaper, the l{restjield LenCer weekly ne.*'spaper and

P .  2 3
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various btogs on the intemet that suppc'rts the conclusion th.a[ the complailts filed against

Officer lvlirabella, his Agreement with the Borough, Lhe dismissal of the complaints and

Officer Mirabella's application fbr exp'ungement of t..he conrplaints were the subject of

pubLic interest, particulariy because dur:ing the relevant timr: period, Officer Mirabella's

trrother was a Union County Freeholder,

This Court finds that there wa; public concom about ilre basis for the complaint

issued against Officer Mirabella for tre;spassing in thr: Clerll's Office, and the reasons

gliven for why flre charges were dismisr;ed. If the plzrintiff rve,re granted access to the

DVD, which this Court has seen in ca:nera, he and other interested members of the publit:

c:ould see for themselves what formed the basis for tJhe compl.aint which was

subsequently dismisse<l. The D\rD is i:n fact the best evidence of what occurred, r,vhich is

rvhy the complaint specifically refers to the DVD as rlhe basis for probable cause to file'

the complaint. Without the opportunity to view the DVD, the public can only speculate

arbout what it shows.

There is an important purpose to be served b,y providing transparency about the

iletails of the offense which caused the Borough to fiile the complaint against the officer

in the first place, and the decisions macle subsequently about how to resolve that

gornplaint, Therefore, this Court finds rhat the plaintiff has established a public interest in

the subject rnatter of the material.

With respect to the second prong of the test, the bal,an.cing of the requestor's right

of access against the State's interest in preventing dis;closul'e, this Court turns 1o a

consideration of the Loigman factors. Ilecause the DVD was made pursuant to an

investigatory surveillance set up by the Chief of psli.r3e: there are no citizens who

p . ? 4
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provided inforrnation in reliance that their identities would nrlt be disclosed or $'ho would

be discouraged from providing information to the goverrrmerrt. This Cotut has not been

provided with any information that thir; DVD is part of an1' self-evaluation, program

irnprovement, ot other decisionrnaking rvhich wouldlbe chilled by disclosule. Therefore,

the fust tbree Loigman factors all weigh in favor of disclosrue.

The DVD provides facfual data as opposed lrl evaluat'rre reports of policymakers

which weighs in favor of disclosure under the fourth Loieryaq tactor.

With respect to whether :my findings of public misconduct have been

insufficiently corrected by remedial merasures instituted by tJre investigative agency, in

this case, Officer Mirabella agreed to resign "in goodl standing,''' and the Borough agreed

to disrniss the disciptinary charges pending against h:irn. In;rddition, the complaint for

lvhich the DVD provides the probable cause was disrnissed based on the State's

representation that such a dismissal would be in the ir:nterest ofjustice even though

probable cause was stipulated.

In this case, this Court finds that this Loigqlqn factor weighs in favor of

disclosure, so that tlrat rnembers of the'public can sec for th,rrnselves the actions of the

officsr which were captured on the vidootape, and forn thei.r own opinion about how the

Etorough handled the ofhcer's conduct, from the filing of the complaint in the first

instance to the entry into an Agreement to accept the officer's;resignation and the request

that the complaint be dismissed.

With respect to the sixth Loigr:nan factor, whether irny agency discipli:rary or

investigatory proceedings have arisen that may circurnscribe the individual's asserted

need for the materials, in ttris case, the investigation .has been completed, and the

p .  Z l 5
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cornplaint which was based upon the actions of the officer ,Jepicted in the DVD has bererr

dismissed. The need for confidentialit)' is obviously greater.in pending matters than in

r;losed cases. Ros.enberg v. DeJ, supra, 396 N.J. sutE& at 579, citing Keddie v. Rogerq,

I48 N.J. 36,54(1997),

Counsel for the Borough asks thjs Court to place on clefendant,s side of the scale:

the Borough's interest in keeping criminal investigatrrry records confidential, and the

security grounds expressed by the Chief of Police. 'Ihis 
Courrt has concludecl that the

DVD is exempt under OPRA as a crirninal investigalicry reoo:rd, but no specific reason

has been offered as part of the weighing5 process undr:rr the common Iaw right of access as

to why ttris particular crirninal investigative record should not be disclosed 'ow that the

irrvestigation has been completed and the complaint has bee;n d-ismissed.,

This Court has already cited the important inrierest that the public has to see what

th.e officer acrually did that forrred the t,asis for the ccmplai:nt that resulted in an

aEireement that he should resign. Absent a specific reamon of,fured by the defendant to

kerep this DVD confidential at this point. this Court fi:rrds that the public,s interest in

disclosure outweighs the Borough's interest in confidrgntiality,of'the contents of the DVp

no,w that the investigation and the judicial process hal,,e been cornpleted.

With respect to the security grounds raised by the d.efenrCant, thjs Court found,

afler viewing dre DVD in gamera. that the OPRA exemption for "emergency or security.

inlbrmation or procedures for any building or facilities whiclr, if disclosed, would

jec pardize security of the building or facilify or persorrs therein.," and "security rneasures

anrl surveillance techniques which, if disclosed, would create a risk to the safety of

persons, property, electronic data, or soff i/are," did not apply because the DVD does not

p .  2 6
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show the safe in plain view in the Clerk's office, there is no access to this office from the:

outside of the building, the surveillanc,r camera that was pl:roe<lin the office for purposes;

of this investigation has been rernoved, and the possibitity of'a future need to place a

surveiJlance camera in that office to conduct anotJrel surveil}ance is too speculative to

<lefeat the overarching public policy in favor of a citizen's dght of access.

Atl of the arguments raised by the defendant:rnust again be considered as part of

the weighing process under the common larv right oJt accessr, but no additional arguments

have been specifically raised in supporri of the Borough's argument in this context as

distinguished from the arguments mader in support of'a security exemption rmder OPRA.

l'his Court finds that the public interest in viewing the actions of the police officer which

caused the Borough to issue a complaint against him for tersprs.-ssislg in that office, in the

context of how the Borough ultirnately dealt wittr hisr conduct substantially oufweighs the

concerns raised by the Borough about l5e effect of ttr,e disclos;ure on the security of the

Clerk's office.

For these reasons, this Court frnds that although the DIV'D is exempt as a criminal

in'r,estigative record under OPRA, as a result of tle uieighing process required by the

c,)mmon lau'right of access, the plaintllf is entitled t,o ocgesS to a copy of the DVD.

The proposed form of Order presented by counsel for rlhe plaintiff provides that the

Borough shall supply Mr. Paffwith a cc,py of the DV'.D witbjn 45 days of service of the

oi:der, which would perrnit the Borough to file a notioe of ap,peal if they wish to do so,

a:rd this Court will enter the Order under those terms,

The proposed forrn of Order also provides for zrn applic;ation for aftorneys fees and

costs. Since acsess to the DVD under OPRA was denjLed, the zrpplication may not be

P . 2 7
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made utder that statute. However, plaintiff s counsel may submit an appliciltion for

counsel fees and costs under the comrn,)n law right of accesis to public recor:ds within 210

days of serv'ice of this Order. See, Mason v. City oflHoboker5 MprB, 196 \t J. at 79.

Defense counsel may file and serve an)'papers in opposition to the application within l0

days of receipt of a copy of the plaintifils application, and the court will set a time for

oral argument on the application.

A filed copy of the Order is enclosed,

F .  2 E

l/ours.ys:ry tru1y,

, ' /  ' /

ffiA;*o-- t/'. 6.-- ^----_
\ U

I(ATHR N A. BROCK. J.S.C.

Encl.
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