SETTLEMENT AGREEMENT AND GENERAL RELEASE

THIS SETTLEMENT AGREEMENT AND GENERAL 'RELEASE (hereinafter “this
Agteement”) is entered into by and between Jeffrey Nardello (hereinafter “plaintiff”) and
Township of Voorhees, its insurers, directors, employees, agents or sexvants, past or present, and
Keith Hummell, Louis Bordi and John Prettyman (heroinafier “defendants™); and

WHEREAS, Plaintiff filed a Complaint against Defendants in the Superior Court of New
Jersey entitled Jeffrey Naxdello v, Township of Voorhees, Keith Hummell, Louis Bordi, and
Johm Prettyman bearing Docket No. 1-5639-01, and has asserfed clairas in connection with
plaintifi’s employment with the defendants; and

WHEREAS, the partles settled all controversies between them, including plaintiffs claims
bearing Docket No.L-5639-01 and inchiding any and all related olaims which were or could have
been asserted as of the cffective date of the settlement as defined in paragraph I(@) herein,
whether such olaims are presently known or unknown, and

WHEREAS, all parties acknowledge that the mexits of the controversy are in dispute and
have not been ﬁnaliy adjudicated, and that no party admits any liability to any other, but all have
reasons todesire-amicsble resolution of the matter, including to avoid the costs of litigation; and

NOW, for and in consideration of the agreements, covepants and conditions herein
contained, the adequacy and sufficiency of which are hereby expressly acknowledged by the
parties hereto, the parties agree ags follows:

1. The terms of settlement:

(2)  the defendants agree to pay plainfiff the settlement amount of Five
Hundred Twenty Thousand Dollars ($520,000.00) stipulated to be
allocated to claims for nom-economic damages inoluding pain, suffering,
bumiliation, embarrassment, loss of enjoyment of life, disahility,
attomey's fees and costs, said settlement amount being fully and
completely inclusive of all claims of any nature, sort, or variety, including
claims for attorney's fees and costs incurred by counsel for plaintiff, No
part of the payment represents, or is intended 1o represent, payment for
lost income or for punitive damages, it being the intention of the parties
that this payment is solely to compensate the plaintiff for losses in the
nature of personal injury. The parties stipulate to this allocation o make it
clear that the payment is not intended to represent econcmic gein fo
plaintiff, This payment shall be received no later than fourteen (14) days
of the date this agreement is fully executed by the plaintiff and received by
defense counsel.

(b)  In addition to the amount set forth in 1(g) above, defendant will pay Four

Hundred Ten Thousand Dollars ($410,000.00) directly to plaintifi's
counsel, Van Syoc Chartered, based on plaintifi°s counsel’z disputed
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claim of emitlement 10 a potential fee award. Van Syoc Chartered’s Tax
ID No. is 22-3688383. No other amount for counsel fees and costs is due.
The payment of counse) fees and costs must be made within thirty (30)
days of the date on which this matter settled, that being December 2, 2009.
As a result, the payment of counsel fees and costs is due to be received no
later than January 2, 2010.

The parfies understand and agree that an IRS Form 1099 designating the
settlement amounnt as “other incowe” may be issued. Plainfiff agrees fo
assume full liability for applicable state, foderal and loeal taxes, if any,
that may be requited by law to be paid with respect to any settlernent
payment described herein. Plainti4f further agrees that in the event that the
Internal Revenue Service or any other taxing authorily deems any tax,
interest, penalties or other amounts to be dne from the defondanis with
respeet to his settlement, he will indernnify the defendants for any sums
defendants may be required to pay, exclusive of attomey's fees and costs.
It is the intent of the paxties that the payments described in paragraphs 1(2)
herein will be the defendants’ total payment to or for the benefit of the

. pleintiff.

Plaintiff represents thar his allegations against the defendsnts arise out of
the allsged conduct which plaintiff contends resulted in non-economic
damapes including loss of enjoyment of life, humiliation, and
embatrassment, notwithstanding the fact that the defendants vigorously
and wholly deny plaintiff’s allegations and are settling this matter for
reasong other thau the metits of plaintiffs claims, including the avoidancs
of the cost of litigation. Settlerent does not represent an admission of

Hability by any party.

Plaintiff agrees that, but for this setlement agreement and general release,
he would not bs entifled to the aforesaid payments and other terms of
settlement described herein.

Plainfiff and his counsel agres not to disclose the facts, amounts, and
terms of this Agreement, and will keep such information confidential and
will not disclase it 10 anyone, except to immediate family ox as may bs
required 1o consult with legal counsel or for tax or accounting consultation
or advice or unless required to do so by court order or subpoena, or as
otherwlise required by law.

Dismigsal of Action: Plaintiff understuds and agrees that counsel for the

defendants will file with the Superior Court of New Jersey, the executed original of the

Stipulation of Dismissal with Prejudice with regard to Docket No. L-5639-01, The parties
understand and agree that the teanns of the aforesaid dismissals aro expressly incorporated by
reference within this Settlement Agreement aud General Release as if fully set forth herein.
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3. Release in Consideration for the Payment and Other Consideration Provided for
in thig Agteement: In consideration of the payment and other consideration provided for in this
agreement, plaintiff, persopally and for his estate and his heirs, waives, releases and giveg up any
and all olaims, demands, obligations, damages, Labilities, causes of action and rights, in law or in
equity, kmown and unknown, that he may have againstthe defendants, thely agents,
representatives and employees (present and former), and their respective successors and assigns,
heirs, exccutors and personal or legal representatives, based upon any act, event or omission
occurring before the execution of this Agreement, including, but not limited te, any events
related to, arising from, or in connection. with plaintiff’s employment, and/or association with the
defendants, Plaintiff specifically waives, releases and gives up any and all ¢laitns arising from or
relating to plaintiff s employment, and/or association with the defendants ‘based- upon any act,
event or omission ocourring, before the date of execution of this settlement agreemment, incinding
but pot Bmited to, any claim that was asserted or could have been asserted under amy fecderal
and/or state statutes, regulations and/or cornmon law, Plaintiff spacifically waives, releases and
glves up any and all claims arising from or relating to his employment and/or relationship and/or
~ssociation with defendants, based upon any act, event or omission occurring before the effective
date of the sattlement as defined in paragraph. 10, including but not limited to, any claim that was
asserted or could have been asserted under any Federal and/or Stafo statutes, regulations and/ox
common law, expressly including, but not limited, to any potential claim relating to the
folloving (alomg with any amendments thereto):

(&)  The National Labor Relations Act;

(®  Title VI of the Civil Rights Act of 1964;

(©  Seotions 1981 through 1988 of Title 42 of the United States Code;
() The Employment Retirement Income Security Act of 1974;
(e)  The Immigration Reform Control Act;

()  The Americans with Disabilities Act of 1990;

(@)  The Age Discrimination & Employment Act of 1967;

()  The Faix Labor Standards;

()  The Qceupationnl Safety & Health Act,

()  The Family & Medical Leave Act 1993

&)  The Equal Pay Act;

§)] The New Jersey Law Against Discrimination;

(m)  The New Jersey Minimmum Wage Law;
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(@  The Equal Pay Law for New Jersey;

(0)  The New Jersey Worker Health & Safety Act,

(p)  The New Jersey Family Leave Act;

)] The New Jersey Copscientions Employee Protection Act;
(®  Any anti-retaliation provision of any statute or law;

(5)  Any other federal, state or local, civil or human rights law or any other
local, state or federal law, regulation or ordinance, any provision of any
federal or state constitution, any public policy, contract, tort or common
law, conversion, spoliation, or any losses, injuries or darnages (including
back pay, front pay, liquidated, compensatory or punitive damages,
attomey's fees and, litigation costs).

4. Na Clpiims Permitted/Covenant Not to Sue: Plaintiff waives his right to file any
charge or commplaint on his own bghalf amdfor pasticipate as 2 compleinant, 2 plaintiff, or
charging party in any charge or complaint which may be made by any other person or
organization on their behalf, with respect w anything which has happetied up to the execution of
this Agreement before any federal, state or local cout or administrative agency including the
EEOC and the DCR, against the defendants, except if such walver is prohibited by law. Should
any charge or complaint be filed, plaintiff agrees that he will not aceept any relief or recovery -
therefiom. Plaintiff conficms that no such charge, coraplaint or action exists in any forum or
form other them the Complaint bearing Docket No L-5639-01, and hereby covenants not to file
any charge, complaint or action in any forum or form agaiust the defendants. based upon anything
which is encompassed by the texms of this Agreement. Except as prohibited by law, in the event
that any such chaxge, complaint or action is filed by plaintiff, it shall be dismissed with prejudice
upen presentation of this Agreement.

5, Attorneys Fees and Costs: Plaimiff agrees that plaintiff will bear his own costs
and attomey's fees which have been incurred in compection with the within matter epd in
conpection with the negotiation ‘and prepamtion of this Agreement and that no amounis other
than the payment to be made pursuant to paragraph I(z) and (b) of this Agreement shall be sought
by or owed fo plaintiff or his attomeys from defendants in connection with this matter; the
parties also agree that no monies shall be sought by any defendants from plaintiff.

6. No Adgnission of Liability: It is expressly umnderstond that neither the execution of
this agreement nor any other action taken by the defendants in connestion with plaintiff's alleged
claims or thig settlement, constitutes an admission by auy of the defendants of any violstion af
any law, duty or obligation, or that auy decisions or actions taken in connection with plaintifi’s
employment were unwarranted, unjustified, retaliatory, discriminatory, wtongful or otherwise
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7. Fntire Agreement:  This Agreement contains the sole and enfire agreement
between the parties hereto and.fully supersedes any and all prior agresmenits and understanding
pertaining to the subject matter hereof, aud is intended fo memorialize the scttlement of
plaintiff’s claims. Plaintiff represents and acknowledges that, prior to executing this Agreement,
he consulted his attoraey, that he had ample tims to do so that ke obtained the advice of courisel
prior to making the decision to execute the Agreerdent and that he had not relied npon any
representation or statemnent not set forth in this Agreement made by any defendants thexsto, or,
defendants’ counssl or representatives, with regard to the subject matter of'this Agreement. No
other promises or agreements shall be binding unless in writing, signed by the parties hereto, and
expressly stated to represent an amendment to this Agreement.

3. Seversbility: The parties apree that if ary cowrt declaxes: any porton of this
agreement unenforceable, the remaining portion shall be fully enforceable.

9, Applicable Law: This settlement Agreement shall be construed and interpreted i
accordarice with the laws of the State of New Jersey. The parties agree that zny action to enforce
or interpret this Agresment shall only be brought in a court of competent jurisdiction in the State
of New Jersey, which the parties hereby acknowledge and agree to be the Superior Court of New
Jersey,

10.  Effective Date: This Agreement will become effective on the date on which
plaintiff execnted this Sciflement Agreement and General Release.

11.  This Settlement Agresment and General Release is not intended to be used and
shall not be used as evidence or for any other purpose in any other action- or proceeding, other
than evidence of the parties’ compromise as set forth herein or to enforce the terms of this
Settlement Agreement and General Release.

12.  Pleintiff understands and ackmowledges that he is aware of his Jegal right fo
consider the Agreament for a period of 21 DAYS, which such period shall expire en December
23, 2009, Plaintiff further understands and acknowledges that, at his option alone, the
Apreement may be executed prior to the expiration of the 21 DAY period.

13.  Plaintiff understands and acknowledges that he has seven (7) days following the
execution of the Agoeement to revoke the terms of the Agreemient, Any!notice of revooation
hereunder must be made in writing and delivered within seven (7) days of the execution of the
Agresmaent to WILLIAM M, TAMBUSSY, ESQ., BROWN & CONNERY, LLP, 360 HADDON
MONT, NJ 28148. For the revocation to be effective, written notice must be

MBIISEY, . no later than the close of business on the seventh

recelved by
(7% day after Plaintiff signs the Agreement. If Plaintiff revokes the Agreement, it shall be null
and void, and the obligations or entitlements of both parties under the Agreement shall be
eliminated.

14. This Agreement, including but not limited to the Company’s obligations
hereunder, is not effective until the expiration of seven (7) calendar days following the date the
Agreement is signed by Employee (the “Effective Date®).

5. 1183228.1




15 BY SIGNING THIS SETTLEMENT AGREEMENT AND GENERAL
RELEASE, PLAINTIFF ACKNOWLEDGES:

A.
B.

HE HAS READ IT;

HE UNDERSTANDS IT AND KNOWS HE IS GIVING UP
IMPORTANT RIGHTS; : .

HE AGREES WITH EVERYTHING IN 1T

HIS 'ATTORNEY NEGOTIATED THIS SETTLEMENT
AGREEMENT AND GENERAL RELEASE WITH HIS
KNOWLEDGE AND CONSENT:

HE HAS BEEN ADVISED TO CONSULT WITH HIS
ATTORNEY PRIOR TQ EXECUTING THIS SETILEMENT
AGREEMENT AND GENERAL RELEASE, AND HAS IN
FACT DONE 80; AND

BE $IAS SERED THIS SEYTLENMENT AGREEMENT AND
GENERAL RELEASE RNOWINGLY AND VOLUNTARILY.

IN WITNESS WHEREOF, the parties have heraunto set their hands,

STATE OF NEW JERSEY
COLUNTY OF CAMDEN

b
}:
}:

that on thec:’%*d’ day of M > 2005,

personally came before me and acknowledged under oath,

I  cerfy
Cofetess

@
®)

abtion, that this person (or if more than one, each person);

is named in and pessopally signed this document: apd L
signed, sealed and delivered this document as his own act and deed.

N -
P rarnna LD 5

-
- T

**  Marlanne M, DIPlerp ™ o< " L
Notary Public of New Jersay \\2__‘,

My Commission Explfes Janunry 30, 201

11832281
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SUPERI OR COURT OF NEW JERSEY

APPELLATE DI VI SI ON
DOCKET NO. A-1811-03T2

APPROVED FOR PUBLICATION

Pl ai ntiff-Appellant, May 13, 2005
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Bef or e

Judges Braithwaite, Li sa and

W nkel st ei n.

On appeal from the Superior Court of New

Jersey,

5639- 01.

Law Division, Canden County, CAM L-

Clifford L. Van Syoc argued the cause for
appellant (Van Syoc Chartered, attorneys;
M. Van Syoc and Janes E. Burden, on the

brief).

Patricia A Smth argued the cause for
r espondent (Ball ard Spahr Andr ews &
| ngersoll, attorneys; M. Smth and Edward

T. G oh,

on the brief).

The opinion of the court was delivered by

W NKELSTEI'N, J. A D.

Pl ai ntiff,

Jeffrey Nardell o, appeals from the

Division's summary judgnment dismssing his conplaint under

Law



Jersey's Conscientious Enployee Protection Act (CEPA), N J.S A
34:19-1 to -8. W reverse.’

Plaintiff was enployed as a police officer by the Voorhees
Townshi p Police Departnent from Septenber 1980 until Septenber
2002. Def endant Keith Hummel is the Township's Chief of Police;
defendant John Prettyman is the Deputy Chief; and defendant
Louis Bordi is a |lieutenant.

During his enploynent, plaintiff received excellent work
performance evaluations, normal pay raises, and was nhever
denoted; he was promoted to lieutenant in 1999. As a
lieutenant, he was the commanding officer of the detective
bureau and in charge of the departnment SWAT team In his brief,
plaintiff lists thirty pages of incidents he clainms collectively
constitute adverse enploynent actions his enployer took against
him W wll not repeat each claim but wll review several of
themto place plaintiff's argunents in context.

In 1999, plaintiff was required to perform an internal
investigation regarding the alleged m sconduct of an officer.
Prettyman told plaintiff that Hummel was "gunning" for the
officer, indicating that he wanted plaintiff to work hard to

find incrimnating evidence against the officer. Plaintiff

Y'In arriving at our decision, we have not considered any portion
of plaintiff's appendix that was stricken by our order of August
24, 2004.



informed Humel that he would conply with the law and perform a
fair investigation. Thereafter, plaintiff <clains his work
envi ronnment becane hostile and retaliatory. He was denied
permssion to obtain firearns instructor training relative to
his nenbership on the SWAT team He clainms that because of

Hunrmel 's aninosity, and "in order not to have it adversely
impact on plaintiff's friends and colleagues in the SWAT team
plaintiff was coerced into resigning on Septenber 1, 2000, both
as a | eader and as a nenber of the SWAT team . . ."

Also in Septenber 2000, Prettyman ordered plaintiff to
conduct an investigation into an adult sex party attended by a
Townshi p police officer. Based on plaintiff's "fact-finding,"
the officer was witten up and told not to attend those types of
parties because "officers have to abide by a higher noral
standard. " Plaintiff did not agree wth the officer's
puni shnent, believing it to be a violation of the officer's
civil rights. Consequently, plaintiff reported the alleged
violation to the prosecutor's office. That office |ater
informed plaintiff that the officer's rights were violated and
the disciplinary letter should be renoved fromhis file. After
plaintiff told Prettyman that he contacted the prosecutor's
of fice and its response, sone of plaintiff's j ob

responsibilities were transferred to another officer.



Plaintiff filed a witten conplaint 1in COCctober 2000
regarding his concern that departnent personnel procedures were
being routinely violated. Hunmel demanded to know who plaintiff
intended to call as wtnesses for the conplaint, but when
plaintiff refused to tell him because of an alleged concern
about retaliation, Hummel threatened to charge plaintiff wth
i nsubordi nation. Humel also stated that plaintiff was nentally
unst abl e and shoul d see a psychiatrist.

The follow ng January, plaintiff believed a Township police
of fi cer had unreasonably "sicced" a K-9 dog on a suspect and the
departnment was covering it up by submtting black-and-white
phot ographs of the injuries instead of color photographs, in
violation of the departnent nanual, which provided that color
phot ographs should always be issued for police dog bite
i nci dents. He asked the Canden County Prosecutor's Ofice to
conduct an internal investigation into the incident. As a
result of taking that action, plaintiff claims he was
"wrongfully renmoved from the detective bureau, an act of
retaliation, and wultimately had all of his authority and
responsibility taken away, such that plaintiff, even though a
| i eutenant, supervised no one."

On Septenber 7, 2000, plaintiff met wwth the Townshi p Mayor

regarding the "goings on" at the police departnent. He told the



Mayor about the retaliatory environnent and its inpact on his
work. The Mayor told himto "play the game."

Plaintiff also claims he was given deneaning jobs for his
rank: renoving and installing an alarm in the stairwell;
performng maintenance  of toilets; performng  background
i nvestigations; and overseeing a building project. He was not
permtted to work on assignnents customarily under a
lieutenant's job title.

Plaintiff instituted this |lawsuit on Septenber 4, 2001. He
retired on Septenber 1, 2002. Hs retirement was precipitated
by a hand injury that prevented him from qualifying to carry a
weapon. Plaintiff also clains his retirenent was a result of
psychol ogi cal problens he suffered due to his hostile work
envi ronment .

CEPA prohibits an enployer from retaliating against an
enpl oyee under certain circunstances. N.J.S.A 34:19-3. To
establish a CEPA violation, a plaintiff nmust prove that: (1) "he
or she reasonably believed illegal conduct was occurring”; (2)
"he or she disclosed or threatened to disclose the activity to a
supervisor or public body"; (3) "retaliatory enploynent action
was taken against him or her"; and (4) "a causal connection
[ exi sts] between the whistle-blowing and the adverse enpl oynent

action." Hancock v. Borough of Qaklyn, 347 N. J. Super. 350,

358-59 (App. Div. 2002), appeal dism ssed, 177 N.J. 217 (2003).




Def endants do not dispute that the activities for which
plaintiff clainse he was retaliated against nay be considered
whi stle-blowing activities as defined in N J.S A 34:19-3. The
primary issue presented to the notion judge, and on appeal, is
whet her plaintiff can show that retaliatory action was taken
agai nst him In granting summary judgnent, the notion judge
found "[t]here was no discharge, suspension, denotion or other
adverse enpl oynent action taken against [plaintiff]." Plaintiff
claims that although he was not termnated, suspended or
denot ed, defendants took adverse enploynent action against him
At the very least, he asserts that disputed facts exist to
def eat summary judgnent. W agree.

To decide a summary judgnent notion, the judge nust
determ ne whether "the conpetent evidential nmaterials presented,
when viewed in the light nost favorable to the non-noving party,
are sufficient to permt a rational factfinder to resolve the
al l eged disputed issue in favor of the non-noving party." Brill

v. Quardian Life Ins. Co. of Am, 142 N.J. 520, 523 (1995); see

also R 4:46-2(c). The trial court nust not decide issues of
fact; it nust only decide whether there are any such issues.

Brill, supra, 142 N J. at 540. On appeal, we use these sane

st andar ds. W first determ ne whether there exists a genuine
issue of fact, and if there does not, we decide whether the

trial court's ruling on the law was correct. Prudential Prop. &




Cas. Ins. Co. v. Boylan, 307 N.J. Super. 162, 167 (App. D v.

1998). Here, the evidence presented, when viewed in a |ight
nost favorable to plaintiff, shows genuine issues of material
fact as to whether he suffered retaliatory action by his
enpl oyer.

N.J.S.A 34:19-2e defines "Retaliatory action" as "the
di scharge, suspension or denotion of an enployee, or other

adverse enploynent action taken against an enployee in the terns

and conditions of enploynent."” As such, "enployer actions that
fall short of [ di schar ge, suspension or denotion], may
nonet hel ess be the equivalent of an adverse action.” Cokus .

Bristol Mers Squibb Co., 362 N J. Super. 366, 378 (Law Div.

2002), aff'd, 362 N J. Super. 245 (App. Div.), certif. denied,

178 N.J. 32 (2003); see also Anderson v. Davila, 125 F.3d 148,

163 (3rd Gr. 1997)(while alleged retaliatory conduct did not
i nvol ve tangible adverse enploynent deci sion against the
plaintiff, actions denied the plaintiff the "benefit of
initiating Jlitigation wthout the harassnent of otherw se
uncal l ed for surveillance, sinply because [the plaintiff] filed

a potentially vexatious lawsuit"); Charlton v. Paranus Bd. of

Educ., 25 F.3d 194, 200 (3rd Cr.)(former enployee may file
retaliation action against prior enployer under Title VII for

retaliatory conduct), cert. denied, 513 U S. 1922, 115 S. .

590, 130 L. Ed. 2d 503 (1994); Mancini v. Tp. of Teaneck, 349




N.J. Super. 527, 564-65 (App. Div. 2002)(assignnent to different

or less desirable tasks may constitute adverse enpl oynent action
and establish prima facie case of retaliation), aff’'d as
nodi fied, 179 N.J. 425 (2004).

On the other hand, not every enploynent action that nakes

an enployee unhappy constitutes an actionable adverse

action.'" Cokus, supra, 362 N.J. Super. at 378 (quoting

Mont andon v. Farmand Indus., Inc., 116 F.3d 355, 359 (8th Gr.

1997)); see also Hancock, supra, 347 N.J. Super. at 360

(allegations of retaliatory conduct that nade plaintiff's job
"mldly unpleasant” and did not result in substantial inpact on
either plaintiff's working conditions or cause a de facto
term nation wer e i nsufficient to constitute unl awf ul
retaliation).

Recently, the New Jersey Suprene Court discussed the policy
underpinnings relating to clainms of retaliation in a CEPA

action. Geen v. Jersey Gty Bd. of Educ., 177 N. J. 434 (2003).

Green was decided on other issues, that being whether punitive

damages may be awarded against a public entity under CEPA and
whether the claim in that case was barred by CEPA s one-year
statute of Ilimtations. Nonet hel ess, in discussing what
constitutes an adverse enploynent action taken against an
enployee in the terns and conditions of the enployee's

enpl oyment pursuant to N J.S. A 34:19-2e, the Court noted that



"many separate but relatively mnor instances of behavior
directed against an enployee that nmay not be actionable
individually but that conbine to nmke wup a pattern of
retaliatory conduct” nay constitute an adverse enpl oynent action
pursuant to the governing statute. ld. at 448. Quoti ng

Abbanont v. Piscataway Township Board of Education, 138 N.J.

405, 431-32 (1994), the Geen Court enphasized that the purpose
of New Jersey's CEPA statute "'is to protect and encourage
enpl oyees to report illegal or wunethical workplace activities

and to discourage public and private sector enployers from

engaging in such conduct. Consistent with that purpose, CEPA
must be considered "renedial" legislation and therefore shoul d
be construed Iliberally to effectuate its inportant social
goal ."" 177 N.J. at 448.

Al though the trial court correctly stated that the cited

| anguage was dicta because the primary issue addressed by the

Green Court was a statute of I|imtations question, as an

internmediate appellate court, [we are] bound by carefully
considered dictum from the Suprenme Court." State .

Breitweiser, 373 N.J. Super. 271, 282-83 (App. Div. 2004),

certif. denied, 182 N.J. 628 (2005).

Here, while plaintiff was not discharged, suspended or
denoted, when the facts are viewed in a light nost favorable to

him a jury could draw an inference that he suffered a series of



adverse retaliatory actions by his enployer. In 1999, plaintiff
obtained the third highest rank in the departnent — a
lieutenant. As a lieutenant, he was in charge of the SWAT team
Plaintiff set forth several instances beginning in 1999 where he
was forced to inform superiors of cover-ups and alleged
m sconduct . Because of this, plaintiff clains he was: denied
permssion to obtain firearns instructor training relative to
hi s nenbership on the SWAT team coerced to resign as |eader and
a nmenber of the SWAT team denied the ability to work on crine
prevention prograns; and renmoved from the detective bureau, with
his authority to supervise taken away. He also clains he was
given deneaning jobs for his rank. Wi |l e defendant contests
that these actions were taken in retaliation for plaintiff's
conduct, and clains that plaintiff was unable to fully explain
at his deposition exactly what retaliatory conduct was taken
against him we are satisfied that while many of the incidents
are relatively mnor, plaintiff has made a prim facie case and
a jury could conclude that they conbine to denonstrate a pattern
of retaliatory conduct that is specifically prohibited.

W are mndful that plaintiff suffered no reduction in pay
during the course of his enploynent. He clainms anong other
t hi ngs, however, that he suffered enotional distress as a result
of his enployer's actions. As our New Jersey Suprene Court

recently noted in a case brought under the New Jersey Law

10



Against Discrimnation, N.J.S. A 10:5-1 to -42, "the Legislature
intended victinms of discrimnation to obtain redress from nent al
angui sh, enbarrassnent, and the like, wthout Ilimtation to

severe enotional or physical ailnments.” Tarr v. Casulli, 181

N.J. 70, 81 (2004). W are satisfied that this same analysis
may be applied in a CEPA action.

Reversed and renmanded for further proceedings.

| hereby certify that the foregoing
Iz a true copy of the original on file in my office.

g
;’%ﬁ;?iu

CLERK OF THE A PPELLATE DIVI 51N
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PER CURI AM
Plaintiff is a former police officer for defendant Township
of Voor hees. Def endant Keith Hunmel was the police chief;
def endant John Prettynman was the deputy chief; and defendant

Louis Bordi was a |ieutenant

on the force. Plaintiff filed a



conpl ai nt agai nst def endant s al | egi ng vari ous acts of
retaliation in violation of the Conscientious Enpl oyee
Protection Act (CEPA), N.J.S. A 34:19-1 to -18. On Cctober 10,
2003, the trial ~court granted defendants’' summary judgnent
nmotions and dismssed plaintiff's conplaint. We reversed.

Nardello v. Twp. of Voorhees, 377 N J. Super. 428 (App. D v.

2005) (Nardello I).

Trial began on March 8, 2006, and continued over thirty-two
trial days. At the close of the evidence, the court dismssed
the conplaint as to the individual defendants and reserved on
the Township's Rule 4:40-2 notion to dismss. The jury returned
a verdict in favor of plaintiff, awarding him $500,000 in
conpensatory danmages, but rejecting his claim for punitive
damages.

Followi ng the verdict, the Township noved for dism ssal of
plaintiff's conplaint, a judgnent notw thstanding the verdict,
remttitur, and a new trial. Plaintiff filed a cross-notion
for, anong other things, a newtrial with regard to econom c and
punitive damages, additur, and reconsideration of the dism ssal
of the clainms against the individual defendants. By order of
August 18, 2006, the court granted the Township's Rule 4:40-2
notion and vacated the jury verdict. The court denied

plaintiff's cross-notion as to the individual defendants and did
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not substantively address plaintiff's remaining notions or the
Township's notion for a remttitur.

On appeal, plaintiff challenges the court's dismssal of
his claim against all defendants; he asserts that the trial
court abused its discretion by barring evidence of retaliation
in support of his claimfor punitive damages; and he clains the
court erred in barring evidence of economc |oss for past |ost
i nconme and reduced pension benefits.

In light of the record and prevailing law, we reverse the
trial court's August 18, 2006 order granting the Township's Rule
4:40-2 notion. Consequently, we reinstate the jury verdict. W
affirmthe court's decision, apparently not reduced to an order,
dism ssing plaintiff's conplaint as to Bordi and Prettynman, but
reverse the dismssal as to Hutmel and remand for a new trial as
to him W reverse the order denying plaintiff's notions for
post-trial relief and remand for consideration of those notions
on their nerits. On remand, the court shall also substantively
address defendant's rem ttitur notion.

I

Because the jury returned a verdict in plaintiff's favor,
we wll accept as true all evidence supporting plaintiff's
claims and give that evidence the benefit of all reasonable

i nferences. R 4:40-2; Dolson v. Anastasia, 55 NJ. 2, 5-6
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(1969); Pressler, Current N J. Court Rules, comment 1 on R

4: 40-2 (20009).

Plaintiff joined the Voorhees police departnent in
Sept enber 1980. Humrmel pronoted himto lieutenant in 1998, and
assigned him as the conmanding officer of the detective bureau
Hunmel al so assigned plaintiff to |lead the SWAT team

In early 1999, Oficer Tina Hanburg-Sneltzer (Hanburg)
conplained to plaintiff that her supervisor, Lieutenant Mark
W son, deneaned her by calling her "Mssy" and by giving her
meni al | obs. Hanburg testified that she was accused by WIson
of being a troublenaker, and he told her that if she "open[ed]
[ her] nmouth again that [she] would be |ooking for another job."
She was intimdated by WIson. She clained that when she
di scussed the matter with Prettyman, who was a captain at the
time, he told her she would have to "deal with it." She also
di scussed it with Hunmel, who took no action.

At the tinme, Hanburg was a DARE officer. She worked regul ar
hours Monday through Friday in a job she "loved." After she
conpl ai ned about WIlson to Humel, she was "pulled out of DARE"
and placed on the mdnight shift. She believed that her
transfer from DARE to the mdnight shift was in retaliation for
her conpl ai nts. Hanburg testified that she never filed a
lawsuit wth regard to the harassnent because she feared

retaliation if she did so.
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Plaintiff repeatedly talked to Hummel and Prettynan about
Hanburg's situation, but to no avail. Plaintiff argued that
Hanburg was being subjected to discrimnation. In this |awsuit,
plaintiff asserts that Humrel and Prettyman retaliated against
hi m f or supporting Hanburg.

In November 1999, plaintiff conducted an internal affairs
investigation of Oficer Dale Lynch. Prettyman told plaintiff
that Hunmel was not satisfied with plaintiff's investigation,
and that Humrel was "gunning"” for Lynch. Plaintiff replied that
he intended to perform an honest, conplete and conprehensive
i nvesti gati on.

Also in the fall of 1999, plaintiff, Bordi (then a
sergeant), and other police personnel, were present at a schoo
that had received a bonb threat. As a lieutenant, plaintiff was
in charge of the scene. When plaintiff energed from the schoo
after speaking to the superintendent, he heard a radio
transm ssion stating that Bordi had been placed in charge. Wen
plaintiff later expressed his displeasure to Humrel about Bord
being placed in comand, Humel becane agitated and threatened
to send hi m hone.

Hunmel testified that he was unable to contact plaintiff at
the scene, so he instructed dispatch to have Bordi, the next
ranking officer, call headquarters. Later, Hummel revised the

police bonmb threat policy to ensure clear l'ines of
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conmmuni cat i on. He claimed that the change had "nothing to do
with . . . [plaintiff] specifically,” and was not instituted
because plaintiff had relayed Hanburg's conplaint to him

Li eutenant Francis Bialecki testified that Humel failed to

conply with the chain of comand during the bonb threat

incident. According to Bialecki, placing Bordi, a sergeant, in
char ge, rat her than resting authority in plaintiff, a
I i eut enant, di m ni shed plaintiff's authority. Bi al eck

consi dered Hummel 's actions "deneani ng. "

Plaintiff claimed retaliation when Humel, in early 2000,
denied his and Bialecki's requests for firearns instructor
training in connection with their SWAT team nenbershi ps. In a
January 24, 2000 nmenorandum from Humrel to Bialecki and
plaintiff, Hunmrel stated:

Captain Prettyman and the Canden County
Pol i ce Acadeny have advised ne that you have
signed up for Firearns Training and Prism

Tr ai ni ng. | am officially informng you of
t he foll ow ng:

1. You are not authorized by this
Depart ment to attend ei t her training
sessi on.

2. If you decide to attend on your own
time, I will not recognize your credentials.
3 You wll not be appointed to the

Firearms Conmitt ee.
4. You will not be permtted to represent

the Voorhees Township Police Departnent
during Acadeny Training Sessions.
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Another of plaintiff's clains of retaliation arose out of
his transfer from the departnent's investigation division.
Hunmel testified that he had given thought to the concept of the
rotation of conmand-I|evel personnel when Bialecki sought to
invoke his seniority in 1998 and asked to be conmmander of
i nvesti gations. At that tinme, Humel told Bialecki that he
intended to place plaintiff in charge of investigations, and
Bi al ecki would get his turn in the future.

In June 2000, within a nmonth after Hummel returned from
taking courses at the FBI Acadeny, which included courses on
rotati ng command personnel, he told plaintiff that he was going
to be rotated out of the investigations bureau. He told
plaintiff that he would be reassigned, and Bialecki would be
given the opportunity to head that unit. Plaintiff's transfer,
initially discussed in June 2000, took place approximtely one
year later. Bialecki testified that while he was not sure if he
had perceived plaintiff's transfer as retaliatory at the tine,
"[t]aking sone things [he] knowfs] today . . . it could have
been perceived as retaliatory.”

Plaintiff further clained that "[a]s a result of the
ongoing retaliation, and in order not to adversely inpact on
plaintiff's friends and colleagues in the SWAT team plaintiff

was forced to resign on Septenber 1, 2000, both as a |eader and
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a nenber

Sept enber

of the SWAT teani.]" In a letter to Prettyman dated

1, 2000, he set forth his reasons for resigning. He

asserted that

the actions of other officers both superior
to nme, equal to ne and those of |esser rank
than nme have been playing a "casual
conversation" gane in an effort to go around
nmy decisions and basically get what certain
menbers of the team and certain people
outside of the team feel is needed.

On nunerous occasions | have had ny
orders counternanded by other Lieutenants,
and at times Sergeants.

| have noticed that a few of the team
menbers have |earned that they do not have
to go through the proper chain of comuand
because they have found that by being a
menber of the Firearms Commttee they can
have "casual conversations" wth another
Lieutenant and or the Chief and ultimately
get what they want wthout ny approval.
This includes schools, equipnent, training,
even direct orders to nyself all wth the
approval of the Chief of Police.

| have been informed on nore than one
occasion that | should speak with certain
subordinates if | want sonething for the
SWAT Team instead of going through the Chain
of Command as "they can get whatever | want
by talking to the Chief."

Orders have been issued by ny peers
wi thout ny input regarding the SWAT Team but
apparently W th t he i nput of ny
subor di nat es.

| have found that certain nenbers have
been sent to additional training . . . all
wi t hout ny approval or input.
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| have been ordered to do certain tasks
by Sergeants and Lieutenants not within the
SWAT Team

Hunmel testified that he and Prettyman reluctantly accepted
plaintiff's resignation after they had rejected his two prior
attenpts to resign. After plaintiff's resignation, the SWAT
t eam obt ai ned new equi pnment and training from funds received as
a result of a June 2001 sale of a seized autonobile.

Also in Septenber 2000, plaintiff conplained to Voorhees
Mayor Gary Finger about plaintiff's inpending transfer to a
different division. Finger testified that "[i]t was an accepted
practice . . . [in the police departnent to rotate] to get
experience in traffic, . . . [the] SWAT team [d]etective
[ bJureau or whatever it may have been, admnistration.” Finger
told plaintiff, in effect, that he should "play the gane."
According to Bialecki, he and plaintiff had been naking
conpl aints about violations of the chain of command, which had
been causi ng them probl ens running their divisions.

On January 13, 2001, nenbers of the Voorhees Police

Department conducted a drug-bust at the "G Street clothing

store in the Echelon Mll. The departnent used a police dog
during the operation. The dog and its handler, Patrol man
Sacavitch, were stationed outside the store's rear door. Upon

encountering the police, a store enployee, later identified as
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Steven Young, ran out the back of the store. After Young failed
to heed police demands to stop, Sacavitch released the dog,
which bit and injured Young. Bordi initially ordered black and
whi te photographs of Young's injury, although departnent policy
called for color photographs. Detective Marino, who also
participated in the operation, told Bordi that plaintiff wanted
col or phot ogr aphs. Hunmel directed that col or photographs be
used.

Hunmel testified that at a staff neeting where the Young
i ncident was discussed, plaintiff expressed concern about the
use of force, the reports, and the black and white photographs.
Plaintiff was also concerned whether probable cause existed to
arrest Young because Oficer Marino, who participated in the
drug-bust, told plaintiff that he did not intend to arrest
Young. Plaintiff demanded an internal affairs investigation.

According to Bialecki, Hummel stated at the neeting that
"we should do what we can to protect the officers.” Hummrel
admtted making a statenent to that effect but explained that
“if . . . an officer is involved in a situation, if all of the

information cones back that the officer followed the policy,

that he followed the law, then . . . we should present that case
in [the] best light for the officer. Yes, we should protect
him" Hummel testified that he decided that an internal affairs

investigation was unnecessary after speaking wth officers,
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readi ng reports, checking the color photographs in the file, and
consulting with the Canden County prosecutor's office about the
use of force.

O ficer Kenneth Plotts testified. At the tinme of the Young
incident, plaintiff was his supervisor. Plotts confirnmed that
the policy was to take col or photographs of dog bites, but Bordi
want ed bl ack and white phot ographs taken.

In May 2001, Rick Barrett, a maintenance person assigned
to the police departnent, told plaintiff and Bial ecki about an
anonynous letter and a confidential i nvestigation being
conducted by the State Police, the Attorney Ceneral's Ofice, or
t he Canden County Prosecutor's office. Wthout notifying Humrel
or Prettyman, plaintiff called those offices, asking if an
i nvestigation was in progress. Plaintiff did not notify his
superiors of his calls because he did not want to conprom se a
pendi ng i nvestigation.

Plaintiff and Bialecki told Prettyman that they | earned
that the New Jersey State Police corruption unit received the
anonynous letter, and that that unit forwarded the letter to the
Canmden County Prosecutor's office. Prettyman obtained a copy of
the letter from the prosecutor's office. The letter, addressed
to the Attorney General, stated that a "mmjor use of force
incident is being covered up by the Voorhees Township Police

Adm ni stration.” The witer requested anonymty but, if
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di scovered, requested protection wunder the "whistle blowers
protection act." The author requested an investigation of:
Hurmel for not conducting an internal affairs investigation;
Bordi for typing Sacavitch's report of the dog bite incident and
failing to obtain tinmely nedical treatnent for Young; and
Sacavitch for violating the use-of-force policy and for failing
to provide tinmely nedical treatnent to Young. In response,
Prettyman prepared a report dated Septenber 5, 2001, in which he
concluded that the anonynous letter's allegations against police
per sonnel were "unfounded."

Meanwhile, in July 2001, the |ease on a Voorhees Police
Departnent annex was about to expire and a new structure was
under construction. Hunmel expl ained that problens arose wth
the new building, so he assigned plaintiff to assist Bialecki
who had been in charge of the project and who had asked for
help. Plaintiff claimed that when he was transferred, he had no
one to supervise, which was contrary to his responsibilities as
a lieutenant. Though Humel agreed that plaintiff did not
supervi se police personnel for a period of sixty days, he stated
that plaintiff supervised contractors.

Bi al ecki testified that he was told, in a nmeeting with both
Hunrmel and Prettyman, that plaintiff would be helping him wth
the building, and plaintiff was to answer to him Bi al ecki

testified that he had not asked for help; he was not behind
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schedule in conpleting the building; and although Humel told
him that plaintiff's experience in building construction would
help him Bialecki stated that he was not building anything and
did not need hel p. Hummel denied telling Bialecki that his job

was to supervise plaintiff and that plaintiff was his assistant.

Wile Bialecki, as a Ilieutenant, had been assigned to
assist other lieutenants, he had never been assigned to report
to another |ieutenant. Li eutenant WIson also testified that

nei ther he nor any other |ieutenant had been required to report
to another lieutenant, as apparently plaintiff was required to
do with regard to the building project. Bi al ecki and W/ son
testified that no other |ieutenants were transferred at that
tinme. According to Plotts, not only he, but all of the
detectives that worked for him Dbelieved that plaintiff's
transfer from the detective bureau to head buil ding maintenance
was a denotion, a |loss of prestige.

Plaintiff was shocked to learn that he had been renoved
from the detective bureau, which he thoroughly enjoyed, to work
solely on the building project. Plaintiff believed that the
buil di ng assignnment was done to denmean, punish and retaliate
agai nst him

Bet ween Septenber 2001 and June or July 2002, Bialecki was
on active duty with the Navy. Hunrmel issued a personnel order

stating that Bialecki had been activated for mlitary duty and
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plaintiff would therefore be conmander of the support services
di vision effective Septenber 26, 2001. Prettyman admtted that
when an officer is transferred, the transfer 1is generally
docunented by a witten order, but he was unable to explain why
no witten order was extant when plaintiff was transferred from
t he detective bureau.

Plotts challenged defendants' testinmony that plaintiff's
transfer fromthe detective bureau was sinply part of a rotation
of all |Ilieutenants. He said that |ieutenants were sent to
training schools for their particular area of expertise, and "to
rotate sonebody from Crimnal Investigations where that's their
area of expertise and put himinto a position of supervising the
bui | di ng mai ntenance[,] that just did not nake sense.” Plotts
testified that after plaintiff was renpved from the detective
bureau, Prettyman took responsibility for that bureau until
Bi al ecki returned frommlitary | eave.

Plaintiff walked off of the firing range in March 2002
because he could no Ilonger shoot, after having continued
problems with his hand, which he injured during his police
acadeny training. He asserted that he would have had his hand
repaired if it was not for the retaliatory and hostile
envi ronnent in which he had been pl aced.

Plaintiff voluntarily left the police force. He received

full salary wuntil Septenber 2002, when he was granted a
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disability retirenment pension. He admtted that Hunmel never
took away any of his contractual benefits, took disciplinary
action against him or sought to have him fired. Acknow edgi ng

t hat Hunmrel did not "technically" denote him plaintiff

testified: "I didn't lose ny lieutenant's bars or position, what
| lost was the authority, the respect. . . . | wasn't given any
responsibilities that a lieutenant's supposed to have. | was

basically stripped down to less than a police officer at that
poi nt."

In support of his claim for damages, plaintiff presented
the testinony of Dr. Janmes Hoyne, a psychiatrist. Dr. Hoyne
testified that plaintiff was "profoundly depressed, and
had all the classic signs and synptons of severe depression.”

I

In rendering its decision as to defendant's Rule 4:40-2
nmotion, the trial court found a lack of tenporal proximty
between plaintiff's actions and the Township's alleged
retaliatory conduct. The court found no connection between
plaintiff's February 1990 clains of discrimnation involving
Hanburg, or his Novenber 1999 objection to Hummel's suggestion
that he tailor his investigation of Lynch for whom Hunmel was
"gunning"; and Hummel's February 2000 deni al of firearns

training for plaintiff or Hummel's June 2000 notice to plaintiff
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that he would be transferred from the detective bureau. The

j udge sai d:
Case |aw supports tenporal proximty where
retaliation is alleged within days or a few
weeks of the reporting. The length of tinme
here [is] of nonths and a year appears to
the court to be unsupported, and | find
there is no tenporal proximty for the
February, [ 19] 99 di scrim nation report
[involving Hanburg that plaintiff] filed.
It was one year until the plaintiff was
denied firearnms training and 16 nonths unti
he received notice of reassignnment.

In addressing whether the denial of firearns training to
plaintiff was retaliatory, the judge enphasized Humel's
testinony that plaintiff did not receive firearns training
because he had already attended several other courses, including
a course at Wst Point, which was very prestigious. In
exam ning whether plaintiff's transfer fromthe detective bureau
was retaliatory, the court credited Humel's testinony that if
officers wished to advance in rank, they should know how to
operate every division in the police departnent. The court
further credited Hummel's testinony that all |ieutenants should
be rotated, and the other two lieutenants, WIson and Bial ecki
had already served as commander of that division. Further, the
court stated that, "At no time did the plaintiff [not] disprove

by any testinony, either direct or circunstantial, that his

transfer was for retaliatory reasons, nor did he disprove that
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Bialecki, as a senior officer wasn't entitled to the
transfer to [the] division of his choice.”

The court turned to plaintiff's claim that he was
retaliated agai nst on Septenber 1, 2000, when Hummel coerced him
to resign from the SWAT team by denying equi pnent for the SWAT
team and denying plaintiff's request for training. Once again,
the court relied on Humrel's testinony:

Humrmel pointed out that at no tine did
the SWAT team | ose any nenbers to any other

assignments as did Lieutenant Bialecki's
division of Support Services to projects

such as DARE and school trai ni ng.
Additionally, plaintiff never sustained the
burden of proving that finances . . . [did
not play] a role in the denial of equipnent
to the SWAT team The great influx of
equi pnent subsequent to plaintiff's

resignation came from a crimnal forfeiture
arising out of a crimnal case of a Porsche
resulting in $34,000 in unexpected funds to
t he police departnent.

The court considered the Young incident, but discounted
plaintiff's claim that he was transferred because of his clains
of police inpropriety involving that incident. The court found
that plaintiff was transferred because of Bialecki's mlitary
service notice; that because the transfer to the support
services division canme in June 2000, the Young incident, which
occurred in January 2001, had no effect on the transfer. The

court discounted plaintiff's testinony that his transfer to

support services was retaliatory, and found that he was not
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required to perform nenial or degrading jobs while the head of
t hat di vi sion.

The court <concluded that plaintiff did not suffer an
adverse enploynent action, but was sinply unhappy wth his
transfer. The court said: "[p]laintiff technically lost no
status, had <clear job responsibilities, had authority to
supervise the people in that division and suffered no
di sadvantage fromthe transfer."

1]

"CEPA is designed to protect enpl oyees who bl ow the whistle

on illegal or unethical activity commtted by their enployers or

co-enpl oyees." Estate of Roach v. TRW Inc., 164 N.J. 598, 609-

10 (2000). "So viewed, CEPA is remnedial | egi sl ation.
Consequently, courts should construe CEPA liberally to achieve
its renedial purpose.” Id. at 610 (internal quotations and
citation omtted). "CEPA prohibits an enployer from taking
"retaliatory action' against an enployee for protected conduct.”

Mai nrone v. Atl. GCty, 188 N.J. 221, 235 (2006) (quoting N J.S A

34:19-3). CEPA defines "retaliatory action" as "the discharge,

suspension or denotion of an enployee, or other adverse

enpl oynment action taken against an enployee in the terns and

conditions of enploynent.” Ibid. (quoting N J.S. A 34:19-2(e)).

An adverse enploynment action is not |imted to a denotion,

suspension or discharge and need not result in a loss of pay.
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ld. at 236. "Many separate but relatively mnor instances of

behavi or directed against an enployee . . . may . . . conbine to

make up a pattern of retaliatory behavior." Green v. Jersey

Cty Bd. of Ed., 177 N J. 434, 448 (2003); see also Nardello I,

supra, 377 N.J. Super. at 433-36.

An enpl oyee who clains retaliation under N J.S A 34:19-3

must denonstrate a causal connection exists between the
whi stle-blowing activity and the adverse enploynent action."”

Dzwonar v. MDevitt, 177 N J. 451, 462 (2003). The causal

connection "can be satisfied by inferences that the trier of
fact may reasonably draw based on circunstances surrounding the

enpl oynent action.” Mai none, supra, 188 N.J. at 237. I n

drawing inferences from an enployer's actions that a plaintiff
claimte to have been retaliatory, a factfinder takes into

consideration whether those actions were based on permssible

reasons. Bowmes v. Cty of Canden, 993 F. Supp. 255, 265
(D.N.J. 1998). In doing so, the factfinder may consider any
"inconsistencies" or "anomalies" that <cast doubt on the

enployer's credibility, and raise an inference that the enpl oyer
did not act for the reasons it stated. |bid.
IV
Applying the evidence to this |legal framework, we conclude
that the trial record supports a legitimate inference that

def endants' conduct toward plaintiff was not notivated by the
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reasons defendants proffered, but their stated reasons were
pretext for taking retaliatory action against plaintiff. Qur
conclusion is informed by the follow ng evidence, representing
i nconsi stencies in defendants' testinony, as well as testinony
of other nmenbers of the Township police departnent bearing on
the veracity of defendants and the pervasive retaliatory
at nosphere in the departnent.

Both Hummel and Prettyman testified that plaintiff was
their friend until he retired in Septenber 2002. Hunmel cl ained
that while he had been upset with plaintiff, he was never angry
at him Hunmel testified at his deposition that he had ful
confidence in plaintiff's investigations, conceding that he
never knew plaintiff to shade or slant investigations. At
trial, however, Humel testified that plaintiff "would say
anyt hing for noney."

Li eutenant Bialecki's testinony provided the jury wth
additional evidence questioning Hummel's credibility. He
testified that Hunmel told himthe trial was going to get "ugly"
because Hummel was going to accuse Bialecki of trying to take

Hunmel " s j ob. Bi al ecki testified that he feared retaliation if

he truthfully testified during the trial. He said: "There
[ have] been sonme instances in the past where adverse
consequences have happened to people where — in simlar
ci rcunst ances. " Bi al ecki also supported plaintiff's testinony
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that Humel acknow edged that the police departnent should "do
what [it could]"” to help officers involved in the Young arrest,
inmplying that black and white rather than color photographs
shoul d be used to | essen the inpact of the dog bite.

Addressing plaintiff's allegations that Hummel told him
that Bialecki required help with the new building, Bialeck
testified that he had not asked for help, he was not behind
schedule in conpleting the building, and although Humel told
him that plaintiff's experience in building construction would
help him Bialecki was not building anything and did not need
hel p. When asked if he perceived plaintiff's transfer from the

detecti ve bur eau to becone Bi al ecki's subor di nat e was

retaliation, he testified: "Taking sonme things | know today
that 1 didn't know at the tinme, vyes, it could have been
perceived as retaliatory."” Bi al ecki also contradicted Hummel's

claimthat he and plaintiff were friends until the day plaintiff
retired.

Bi al ecki also testified that Humel failed to conply wth
the chain of command during the bonb threat incident. Bi al ecki
agreed that wunder Hunmel's |eadership, the chain of conmand
rules and regulations were not uniformy enforced, and that a
chai n-of -command viol ati on deneans a supervisor and underm nes
his authority. He asserted that when Hummel placed Bordi, a

sergeant, in charge, rather than resting authority in plaintiff,
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who was a lieutenant, Hummel dimnished plaintiff's authority.
Bi al ecki considered Hunmel's actions "deneaning."

Plotts al so provided testinmony fromwhich a jury could find
support for plaintiff's clains of retaliation. He testified
that he and the detectives that worked for him believed that
plaintiff's transfer from the detective bureau to building
mai nt enance was a denotion, a l|loss of prestige. Plotts also
chal | enged defendants' testinony that plaintiff's transfer from
the detective bureau was sinply part of a rotation of al
| i eut enants. He also confirned that after Hummel renoved
plaintiff from the detective bureau, the bureau "started to get
sonme things back," including different equipnent.

As did Bialecki, Plotts told the jury that Hunmel was not
truthful when he clained that he and plaintiff were friends
until plaintiff retired. Plotts asserted that as a result of
the actions defendants took against plaintiff, Plotts and other
officers were afraid to talk to plaintiff because they did not
want to be viewed as troubl emakers and they were afraid of being
retaliated against by the police departnent senior staff. He
testified that within the police departnent,

depending on who you were, sone people

were treated differently. If you were a
possible friend of sonmeone, you were given a
preferential treatnent . . . and things were
just . . . swept under the carpet.
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But if you were sonebody el se that they
didn't particularly care for, they [would]
enforce the rules and regulations of the
police departnent. In fact, in sone points
go out of their way to enforce the rules.

Plotts testified that a group of people in the police
departnment were called the "A Team" Those on the A Team were
“l'ined nore or Jless wth the philosophy of the ©police
departnment” and "the Chief's friends and so forth like that or
anyone else's friend who's in the admnistrative part.” He
asserted that enployees who were not part of the A Team were
puni shed for not conplying with Attorney General quidelines,
while nmenbers of the A Team were not. Plotts indicated that
Hurmel and Prettyman coul d make "people's lives hell."

Another officer who provided testinony bearing wupon
Hunmel's credibility was Gerard Sl ack. Hurmel had di sciplined
Slack for violating departnment guidelines. Slack testified that
Humrmel charged him with failure to supervise because three of
his officers "didn't wite enough tickets and have enough calls
for service for the year." According to Slack, Patrolmn N cole
Wsocki said that Hummel told her that she would be term nated
if she did not testify against Slack at his disciplinary
pr oceedi ng.

A police dispatcher, Patricia Mrtin, testified that she

was concerned about being retaliated against if she testified at
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trial, "because of what appeared to have taken place down
t hrough the years."

Hanburg testified that after plaintiff was renmoved fromthe
detective bureau, the remaining lieutenants, Bordi and W]Ison
stayed where they were. To her know edge, there was no truth to
the clains that plaintiff's transfer was part of a rotation of
all four I|ieutenants. She confirmed that after plaintiff was
removed from the detective bureau, although he remained a
|ieutenant, he no |onger had the power, authority or conmand as
did other |ieutenants. It was Hanburg's perception that
plaintiff suffered retaliation after he helped her with regard
to her harassnent conplaints. At that point, he becane a
lieutenant "in name only." Hanburg testified that after his
difficulties with Hummel, plaintiff becanme quiet and w t hdrawn.

Hanburg never filed a lawsuit wth regard to the sexual
harassnment because she feared retaliation. She was worried
about adverse repercussions sinply for telling the truth in
court. Based on her years of interacting with Humrel, she did
not consider himto be truthful or honest.

W son supported plaintiff's allegation that plaintiff and
Hunmel were not friendly with each other. He acknow edged t hat
the departnent rules and regulations were not enforced even-
handedl y; some enpl oyees were permtted to violate the rules and

regul ati ons and others would suffer consequences if they did so.
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He confirmed that the police departnent was not free of
retaliation. He was not aware of any other |ieutenant, aside
fromplaintiff, who had had no one to comand.

Patrolman Chris Beach provided additional testinony that
supported plaintiff's clains of retaliation. He had worked wth
Hunrmel for approxinately eighteen and one-half years, and he

perceived Hunmel to be "not always truthful.” Beach testified

"[Hunmel ] doesn't exactly come forward and tell the whole truth

about what's going on. Beach  "absol utel y" per cei ved
plaintiff's transfer as retaliation for plaintiff's attenpts to
resol ve Hanburg's harassnent grievance.

In light of this testinony, which substantially undercut
the reasons both Hummel and Prettyman gave for the actions taken
against plaintiff, a jury <could have reasonably drawn an
inference that Hummel's and Prettyman's testinony was not
entitled to Dbelief, leading the jury to conclude that
def endants' actions against plaintiff were retaliatory.

The trial court essentially concluded that plaintiff did
not suffer adverse enploynent action, but was sinply unhappy
with his transfer. That raises the question of whether the
series of defendants' relatively mnor actions constituted

adverse enploynent actions for purposes of a CEPA claim W

answered that question in Nardello I, supra, 377 N.J. Super. at

435. W explained that although "plaintiff was not discharged,
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suspended or denoted, |[viewing the facts] in a |Ilight npst
favorable to him a jury could draw an inference that he
suffered a series of adverse retaliatory actions by his

enpl oyer. " | bi d. Though we decided Nardello | on summary

judgnent, the trial proofs, as we have just described, support
our deci sion. The record shows that although nany of
defendants' actions against plaintiff were relatively mnor,
plaintiff Jlost his status, his job responsibilities, and
substantially lost his authority.

Beginning in 1999, plaintiff infornmed his superiors of what
he considered to be cover-ups and alleged m sconduct within the
police departnent. He clainms that he was denied permssion to
obtain firearnms instructor training; he was ultimately coerced
to resign as a | eader and nenber of the SWAT team he was denied
the ability to work on crinme prevention progranms; and he was
transferred from the detective bureau, wth his supervisory
authority taken away, and given deneaning jobs that others of
his rank were not given, with no one to supervise. He asserts
that these actions were taken in retaliation for attenpting to
intervene wth regard to the clains of discrimnation by
Hanburg; for questioning why the chain of command was not
foll oned; for speaking out when he was inplicitly urged to slant
his investigation of Sergeant Lynch; and for questioning the

departnent’'s actions regardi ng the Young incident.
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Al t hough the jury could have accepted defendants' testinony
that they had legitimte reasons for their actions, the evidence
was also sufficient for the jury to draw the opposite
concl usi on, that their actions were retaliatory. That
conclusion was supported by the extensive testinony by nenbers
of the police departnent concerning the retaliatory atnosphere
in the departnent, the police chief's reputation for a |lack of
truthful ness, and the favoritism the senior officers showed to
certain nmenbers of the police departnent. The testinony showed
that other nenbers of the departnent considered plaintiff's
transfer deneani ng. Drawng all legitimte inferences in favor
of plaintiff, R 4:40-2, the evidence supports plaintiff's claim
that "he was shunned and ostracized both by managenent and the
rank and file."

The record contained anple evidence from which the jury
could conclude that plaintiff was effectively denoted,

constituting an adverse enploynment action. See Mancini v. Twp.

of Teaneck, 349 N.J. Super. 527, 564-65 (App. Div. 2002) (noting

that evidence showng that managenent ignored and sought to
humliate the plaintiff and encourage, "by both their behavior
and inaction, the rank and file officers to treat [the]
plaintiff in the same deneaning manner . . . coupled wth
conveying orders through [the] plaintiff's subordinates,

and giving her arguably less desirable assignnments and shifts
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even though she had achieved the rank of |[|ieutenant, when
consi dered cumul atively, was, in essence an 'effective denotion’
sufficient to constitute adverse enploynent action."), aff'd as
nodi fied, 179 N.J. 425 (2004).

In setting aside the verdict, the trial court found no
causal connection between plaintiff's whistle blowing and
defendants' allegedly retaliatory conduct. The court found that
"[c]ase law supports a tenporal proximty where retaliation is
all eged within days or a few weeks of the reporting. The length
of time here [was] nonths and a year appears to the court to be
unsupported. ™ W disagree with the court's interpretation of
the |aw Proximty, while a factor, 1is not "the only
circunstance that justifies an inference of causal connection.”

Romano v. Brown & W/l ianmson Tobacco Corp., 284 N.J. Super. 543,

550 (App. Div. 1995). And significantly, as we explained in
Romano, "[w]e doubt that a sophisticated enployer . . . would

imedi ately retaliate.™ |bid.

The Third Grcuit relied on simlar principles in Radwan V.

Beecham Labs., a Div. of Beecham 1Inc., 850 F.2d 147, 152 (3rd

Cr. 1988), where it reversed summary judgnment in favor of an
enpl oyer for what the plaintiff all eged was unl awf ul
term nation. The court stated that while a three-year | apse
between the plaintiff's conduct and the alleged retaliation

could have been indicative of a notive other than retaliation,
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the factfinder could have drawn different inferences from the
sanme facts, in that "a know edgeable enployer mght mask its
reason for discharging an enployee by delaying its action for a
protracted period after a dispute.” 1bid.

Plaintiff resigned fromthe SWAT team on Septenber 1, 2000,
and fromthe police departnment in 2002. The retaliatory conduct
all egedly began in 1999. VWhet her the enployer's conduct
constituted retaliation was for the jury to decide, not for the
judge. We agree with plaintiff's argunent in his brief that:

Gven the plethora of inconsistencies
and incoherencies in the evidence supposedly
justifying enployer's conduct, the jury had
anple evidence to find that the supposedly
legitimate reasons were nerely a pretext,
and that retaliation was probably the
primary notive under | yi ng t he conduct
conplained of, such that the trial court
dism ssal of plaintiff's clains against the
enpl oyer was error

V

Next, we address plaintiff's claim that the trial court
erred in dismssing the conplaint as to the individua
def endant s. The court found that Bordi, Prettyman, and Humel
were not individually 1iable. W agree as to Bordi and
Prettyman. W di sagree, however, as to Hummel.

An "enployer” is defined, in part, as "any individual,

partnership, association, corporation or any person or group of

persons acting directly or indirectly on behalf of or in the
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interest of an enployer with the enployer's consent
N.J.S. A 34:19-2a. An  "enployee" is "any individual who
perfornms services for and under the control and direction of an
enpl oyer for wages or other remuneration.” N J.S A 34:19-2b. A
"supervisor" is "any individual with an enployer's organi zation
who has the authority to direct and control the work performance
of the affected enployee, who has authority to take corrective
action regarding the violation of the law, rule or regulation of
whi ch the enpl oyee conmplains . . . ." NJ.S A 34:19-2d.

I n M none, supr a, the trial court dismssed the

plaintiff's CEPA claim against Atlantic Gty and its police

chi ef . 188 N.J. at 228-29. W reversed, reinstating the
conplaint as to all of the defendants. 1d. at 229. The Suprene
Court affirned. | bi d. Al t hough neither the Suprene Court nor

this court directly considered whether the police chief was an
enpl oyer within the neaning of N J.S A 34:19-2a, neither court
concl uded that personal liability under CEPA could not attach.

W addressed individual liability directly in Mw V.

Advanced Cinical Commt'ns, 359 N.J. Super. 420, 439-40 (App.

Div. 2003), revid on other grounds, 179 N.J. 439 (2004), in

which we construed N J.S. A 34:19-2a as allowing for individua
lTability. W agreed with federal court decisions that a fair
reading of CEPA's definition of enployer, NJ.S A 34:19-2a,

made "both the enployer and the enployee subject to CEPA' s
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prohibitions.” 1d. at 440; see Espinosa v. Cont'l Airlines, 80

F. Supp. 2d 297, 305-06 (D.N.J. 2000); Palladino ex rel. United

States v. VNA of S N.J., Inc., 68 F. Supp. 2d 455, 474 (D.N.J.

1999) .

Consequently, personal liability may attach in a CEPA
claim The question then beconmes whether the record supports
liability as to any of the individual defendants. Plaintiff
failed to prove a CEPA claim as to Bordi or Prettyman. The
evidence is sinply insufficient to show either was responsible
for the retaliatory conduct. The record does, however, support
potential liability against Humel.

As the police chief, Humel was responsible for denying
plaintiff firearms training, transferring him out of the
detective bureau, and, if plaintiff is believed, causing himto
resign from the SWAT team Gven Humel's statutory power as
head of the police force and his direct responsibility for the
efficiency and day-to-day operations of the police departnent,
i ncludi ng assignnents of subordi nate personnel, N J.S A 40A: 14-
118 (police chief "shall be the head of the police force and .

be directly responsible to the appropriate authority for the
efficiency and day to day operations thereof,”™ and who, anong
other things, shall "[p]rescribe the duties and assignnents of
all subordinates and personnel”), the trial <court erred in

dism ssing plaintiff's claim agai nst Hummel . That claim shoul d
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have been presented to the jury. W therefore reverse as to the
di smi ssal of Humel as a defendant, and order a new trial.
Vi

We next turn to plaintiff's argunment that the trial court
inproperly barred other evidence of retaliation proffered in
support of plaintiff's claim for punitive damages. W reject
plaintiff's argunent.

During direct exam nation  of the Voorhees Township
Adm nistrator, plaintiff's counsel asked if he had |earned of a
concern anong Townshi p Commi ttee menber s of pot enti al
retaliation from Voorhees Police officers. At sidebar,
plaintiff's counsel explained that he was told that a Voorhees
police officer clained to have created a "hit list" containing
names of the children of Commttee nenbers to whom he planned to
issue traffic tickets. The officer, according to counsel,
sought to retaliate against the Commttee for being denied a
pronotion. Counsel proffered that when Hunmel was asked why the
officer would do this, he was reported to respond, "Oh, that's
what cops [do]; they retaliate.”

In rejecting the proffer, the trial court stated:

This is sonmething that's subsequent

: when we get someone who's only been an
officer six nonths, starting in 'O05, 06,

some . . . four, five, six years after your
client [retired], nunber one, | don't see
the relevancy of it. Number two, | don't

see that it goes to any of the naned
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defendants here. Nunber t hr ee, [the

officer] is wunder investigation. It may
very well defeat the alleged retaliation
claim so I'm not going to permt it for

t hose reasons.

The trial court did not abuse its discretion by barring the
testi nony. The testinony involved a nonspecific comment Hunmel
made four years after plaintiff retired from the police
departnment, concerning an individual with no connection to this
case.

Next, plaintiff challenges the court's preclusion of
plaintiff's economc loss proofs for past Ilost income and
reduced pension benefits. Plaintiff clainmed |ost wages for the
period from Cctober 2002 (the nonth after he retired) through
2005 (his planned year of retirenent) in the sum of $182,417.
Using |ife expectancy tables, plaintiff clainmed |ost retirenent
pay from 2002 until his estimated tinme of death in the anount of
$677, 875. 00. He maintains that he clainmed a disability pension
because of an aggravation of his prior hand injury. He asserted
that the injury had a 50/50 percent chance of surgical repair,
but "he was enotionally disabled fromhis enploynent as a result
of the retaliatory work environnent."

The court initially ruled that it would permt plaintiff's
testinony concerning |ost wages and pension, based upon the
supposition that he was told that light duty was unavail able.

Based upon plaintiff's testinony that he would not have renai ned
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on the police force even if light duty were available, the court
reversed its prior ruling, stating: " stand corrected.
[Plaintiff] just said he wouldn't stay. He just testified to
that. That was not part of the equation this norning. There's
no | ost wages and pension."

The court did not abuse its discretion in barring the
econoni ¢ testinony. Plaintiff did not prove or claim that he
was constructively di scharged.

[ A]l t hough back pay is awarded alnbst as a

matter of course to a person who has been
denied enpl oynent or termnated for a

discrimnatory reason, . . . an enployee who
has taken the initiative in termnating his
or her enploynent will be awarded back pay
only if he or she can show that the
enpl oyer's di scrim natory conduct has

resulted in a "constructive discharge.”

[T.L. v. Toys "R Us, Inc., 255 N J. Super.
616, 662 (App. Div.), certif. denied, 130
N.J. 19 (1992), aff'd. as nodified, 132 N.J.
587 (1993).]

Here, plaintiff opted for a disability pension in 2002, and was
not constructively discharged. We consequently reject his
argunment on this issue.
Vi |
In sum we reverse the trial court's order setting aside
the jury verdict, and reinstate the verdict. W reverse the
trial court's order dismissing plaintiff's claim as to Hummel,

but affirm the order so far as it dismssed plaintiff's claim
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agai nst Bordi and Prettynman. W remand for a new trial as to
Hunmrel . W also remand for the trial court to substantively
address plaintiff's post-trial notions, as well as defendant's
nmotion for a remtter. W do not retain jurisdiction

Affirmed in part, reversed in part, and renmanded.

I hereby certify that the foregoing
is a true copy of the original on
file in my office,/

Y

CLERK OF THE APPELLATE DIVISION
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