
John Paff

P.O. Box 5424
Somerset, NJ 08875-5424

Telephone – 732-873-1251 E-mail – paff@pobox.com Fax – 908-325-0129

July 26, 2008

Sean F. Dalton, Esq., Prosecutor
Gloucester County Prosecutor’s Office
P.O. Box 623
Woodbury, NJ 08096

RE: Michael S. Curwin, Esq.
Violation of R.P.C. 8.4(g)

Dear Prosecutor Dalton:

The July 15, 2008 Gloucester County Times1 reported on Nekiesha Williams
settling her excessive force case against the West Deptford Township Police
Department for $600,000. After reading that article, I examined some of the
documents in the case file2 and found something that I believe warrants an
investigation by your office.

Attached are the following exhibits, all of which were exhibits to Williams’
opposition to the defendants’ motion for summary judgment:

 March 15, 2005 Pretrial Intervention Order (Exhibits 1 – 2)
 Affidavit of Nekisha Williams (Exhibits 3 – 5)
 Certification of Troy A. Archie, Esq. (Exhibits 6 – 7)

At issue is the phrase “Defendant stipulates that there was probable cause
for her arrest on this case. T. A. A.” which is handwritten on the first page of the
March 15, 2005 consent order (Exh. 1). Had Ms. Williams consented to probable
cause, her civil suit would have probably failed and she would have not received the
$600,000 settlement.

Ms. Williams’ affidavit claims that the handwritten stipulation was added to
the form after she signed it and without her knowledge or consent. (Exh. 4 – 5, ¶¶
5, 9 and 10). Ms. Williams’ criminal defense attorney, Troy A. Archie, Esq.,
confirms that the handwritten stipulation was added without his client’s knowledge
or consent after she had signed the consent order and “walked away.” (Exh. 6, ¶ 5).
Mr. Archie also certifies that “Assistant Prosecutor Curwin asked [him] to stipulate
to probable cause on the case and he wrote same on the previously prepared
Consent Order” (Ibid).

1 “Twp. settles for $600G in police suit” by Siobhan A. Counihan
2 Nekiesha Williams v. Township of West Deptford (Docket No. 05-1805 (FLW-JBR).
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As a prosecutor, Mr. Curwin should not have been concerned with West
Deptford’s civil liability. Instead, he should have restricted his concern to the fair
and just application of the criminal law.

Using a criminal action to gain an advantage in a civil action is a violation of
R.P.C. 3.4(g). In New Jersey Attorney Ethics (GANN, 2008), § 29:2-2, Kevin H.
Michels writes:

The Supreme Court's Advisory Committee on Professional
Ethics has also consistently condemned the behavior
forbidden by RPC 3.4(g). In Advisory Comm. Op. 661
(May 18, 1992) the Committee relied in part on RPC
3.4(g) to rule that a municipal prosecutor could not
require, as a condition precedent to a plea bargain, that a
defendant waive his right to sue the municipality and any
police officer connected with the defendant's arrest based
upon any circumstance surrounding the arrest, including
suit based on the alleged absence of probable cause for the
arrest. The defendant would be forced by threat of
prosecution to waive certain constitutional and civil
rights, giving improper civil advantage to both the police
officers and the municipality in contravention of RPC
3.4(g).

If it is unethical for a municipal prosecutor to require a probable cause
stipulation as a condition precedent to a plea bargain, would it not also be unethical
for a county prosecutor to insist upon a probable cause stipulation as a condition
precedent to agreeing to admission into the PTI program?

Would you please investigate this matter and advise me of the outcome?

Thank you for your attention, and I look forward to hearing from you.

Sincerely,

John Paff
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