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____________________________________

:
JOHN PAFF, : SUPERIOR COURT OF NEW JERSEY

Plaintiff, : LAW DIVISION, CIVIL PART
: ESSEX COUNTY

v. : DOCKET NO.
:

TOWNSHIP OF BLOOMFIELD, : Civil Action
Defendant. :

______________________________: VERIFIED COMPLAINT

Plaintiff John Paff, by way of complaint against the

Township of Bloomfield, states as follows:

1. This is an action under the Open Public Records Act

(OPRA), N.J.S.A. 47:1A-6, and the common law right of access to

public records, seeking public access to an email from Essex

County Prosecutor’s Office Detective John Campo to Bloomfield

Township Councilperson Patricia Spychala.

2. Plaintiff John Paff is an individual residing at 1605

Amwell Road, Somerset, New Jersey, 08873.

3. The Township, located in Essex County, is a political

subdivision of the State of New Jersey.

4. On April 28, 2010, John Paff requested a copy of a

November 5, 2009, email from Detective Campo to Councilwoman

Sypchala. (Pa4.)

5. On May 10, 2010, Bloomfield Municipal Clerk Louise M.
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Palagano denied Paff access to the requested email, stating

“[i]n reviewing recent information provided by the GRC as

guidance, as well as the specific facts of this record, I am

denying the above item due to NJSA 47:1A-1.1, attorney-client

privilege.” (Pa5.)

First Count
(Denial of Open Public Records Act Access)

6. The Township’s denial of access to the email violated

OPRA, N.J.S.A. 47:1A-1 to -11.

WHEREFORE, Plaintiff Paff demands judgment against the

Township as follows:

A. A declaration that the Township violated OPRA by denying

Paff access to the requested email;

B. An order that the Township grant Paff access to the

requested email;

C. An award of costs and attorney’s fees; and

D. Such other relief as the Court deems equitable and just.

Second Count
(Denial of Common Law Access)

7. Plaintiff repeats the allegations stated above as if set

forth at length herein.

8. The public’s need for access to this email of possible

misconduct by a councilperson is greater than the Township’s

need for secrecy.

9. The Township’s denial of access to the requested record



3

violated the common law right of access to public records.

WHEREFORE, Plaintiff Paff demands judgment against Township

as follows:

A. A declaration that the Township violated the common law

right of access by denying Paff access to the requested email;

B. An order that the Township grant Paff access to the

requested email;

C. An award of costs and attorney’s fees; and

D. Such other relief as the Court deems equitable and just.

Respectfully submitted,

________________________
Richard Gutman

May 19, 2010

Designation of Trial Counsel

Plaintiff designates Richard Gutman as trial counsel in

this action.

Certification Pursuant to R. 4:5-1(b)

Plaintiff certifies that the matter in controversy is not

the subject of any other action pending in any court or arbitra-

tion proceeding and that he is not contemplating any other

action or arbitration proceeding regarding the subject matter of

this action. Plaintiff is not aware of any other party that

should be joined in this action.

I certify that the foregoing statements made by me are true.
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I am aware that if any of the foregoing statements made by me

are willfully false, I am subject to punishment.

________________________
May 19, 2010 Richard Gutman



Certification of John Paff

I, John Paff, hereby certify and say as follows:

1. I am the plaintiff in John Paff v. Township of

Bloomfield.

2. I have personal knowledge of the facts alleged in the

Complaint and Brief.

3. The factual allegations of the Complaint and Brief are

true.

I certify that the foregoing statements made by me are true.

I am aware that if any of the foregoing statements made by me

are willfully false, I am subject to punishment.

Executed on May ___, 2010.

__________________________
John Paff
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From: Danielle Chts'llenq

To: Bonnie Triole;

Subject: Hire Leqal Defense for Council

D;d;- Mondaf, November 16, 2009 2:33:0'l PM

nope use this corrected copy' Thanks

2009 RESOLUTION - /\UT[I0RIZATIO]\ To HIRE I,EGAL D[;FE|.{SE

WBEREAS, theE,ssexcountyProsecutor ' so f f i cehass t i i r tedac iv i l inves t iga t ion in t r lan

alleged violation by the Tor.vnship of the open I'ublic Meet'ings Ar;t' artd

WHEREAS, the 1-own:rhrp Risk Manal5er, l,arvrence Ciraham, has discussed the abovt:

reference matter r.vith the 
-J-owns;hip cotrncil and has recon:rmended that alr cor-urcil members that

arequest ionedh l re }ega lc .cunse l toprov ide themwi thadv ice for l lhe inves t iga t ion inorder to lnsure

both thev and the Tou'nshlp are protect(:cl in those matters; and

W H E R E A S ' i n a c c o r d a n c e r v i t h C h a p t e r l 6 , D e f e n s e a n < l l n c l e m n i t r c a t r o n . o t t h e T o i v n s h i p

C o d e . t h e C o u n c i l h a s a g r e e d t c r e i m b u r s e t h e a n y C o u r r c i l m e , m b | e r E 6 1 [ i s i h e r r e a s o n a b l e a t t o r n e y ' S

fees incur red 'as longasat theconc lus ionof  th ' lp roce :ed inLgs t lLerec lu i reme:n tso f  Sec t ion  16-2 'C iv i l

Act ions. and Sectron i6-4, Limrtat ions on defense an<l indemnLfioat ion'  have been met '  at td

W H E R E A S ' t h e D i r e c t o r o f F i n a n c e h a s c e r t r f i e d t h a t f u n c i n g i s a v a i l a b l e t o r e l m b u r s e a l l

council members for the reasortable legal expenses he/she incurs in the above referenced matter

N O W , T H E R E F O R E , B E I T R E S O - L V E D , t h A t t h c C O U N C i 1 O l ' l h c T O W N S h i P O f

Bloomfield, Countv of Es;sex, Si tate of New Jersey, hereblr  acknowledges t lnat the Counci l  has agreed

to reimburse any counci l  member for the reasonable attorney' 's fees he/sh€rincurs in the above

referenced matter,  as iong as atthe conclusion of the proc'eedings the requirements of Sect ior:  l6-2'

Civi l  Act ions, and Sect ion l6-4, [ . imitat ions on clefense and indermnif icat ion'  have been met

I hereby certif,' that the above resoiution was duly adopted b,v the Mayor and clouncil

of the Torvnshlp of Bioomfield at a meetlnq of said T'ownship Clouncil held on

November 16,2009

tq
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M e n  i n  u n i f o r m  s u p p o r t  s u i t s
T h u r s d a y ,  N o v e m b e . r  1 9 ,  2 4 0 9

: BY JEFF FRANKE],
B l o o m f i e l d  L i f e :
O F  B L O O M F I E L D  ] , I F ] i

"A ] l  t . he  peop le  cn
b r o u g h t  t o  j u s t . i c e ,
and hard on how Y'ou

3 , /  B

the  counc i l /  and  you  know who  you  a re ,  ycu  r , ^ /1 I l  k re
"  s a i d  M e n d o l a  L o n q a r z o  t ' l r  t h e  c c u n c r l .  " L o ' : k  l c n g

used  you r  au t -ho r : - t 1y '  i n  t f r r s  t c 'wn .  "

P a c ; e  I  o i  3

a  n a { - k a r l  r - h a m h € l r  . l n C  S e V e I . i : r l -  s - ' - a ' 1 o r y - 1 4 1 1 p l a r l  c p ; p o r - . ^ o s  = ' - . : - e S t  L C  t h e

s t r o n g  s u p p o r t  a m ( f n g  I a w  e n f o r c e m e n t  f c . :  E P D  l l a p t .  C h r i : ; t o p h t : r  G o u l
a n d  D e t e c t r v e  - I o h n  S i e r c h i o ,  p l ; r i n t - r f f s  r n  t . f . :  p e n r l r n g  . . a w s u r t  a g a j n s L
t h e  L o w n s h r p  .  l \ b o " z e ,  B l o o m i :  i e l d  P B A  L o c i r  I  #  : J 2  I ? r e : ;  i - c l e n t  J o e  ( l c r  r o
s n e ; r  k s  b e f  o r e  i , F r a  t -  n r " , n c l - .  i  n  ^ o U n C i l  a b o u l -  t h e l  . u n i o n t s  i n 1 _ e n t  . : c  b a C kJ | J s C I  r \ J  V V ! v r  u

t h e  p l a r n t : - f f s

N e a r l y  a  h u n d r e , l  1 : o l r , : e  o f  : :  r c e r : ;  f r o m  E  L o c m f . r e l d  a n c l  s u r r o u n i l i r , g
m u n i c i p a t i t i e s  c r a n r m e d  r n t o  t h e  c o u n c r l  c h a n t b e r s  ; r : r d  a d i a c e n t  l a l l - v r a y
M n n r ^ 1 , : r r  n i  o h l  i  r r  q ' ' n n n r f  n f  r W O  O f  f  i C e r S  w h O  a r e  S l l I n g  t l l e  t O r n l n S h r p  a n dl j v l l L . , f , ]

P o l i - c e  C h r e f  M a r k  L e o n a r d .

D u r l - n g  t h e  h o u r - l r : n g  p u b l : - c  c o r u n e n t  p o r  - i c n  o f  t h r =  N o v .  I 6  t ( l w r r s h i p

c o u n c i l  m e e t i n q ,  , a  s l e w  o f  p o l i < ; e  v o i c e r l  s u p F , o r t  f  , : r  t h e  o f  f  t c e r  r s .  T h e

n i n e - c o u n t  c r v - L l  , a c t i o n  f i , l  e d  i t r  N e w a r k ' s  F e c l  e r a l  r l o u r t  a f  f e r : e s r  t h a t -

L e o n a r d  r e t a l i . r t e , l  a g a i n s t  o f f r c e r s  a n d  u s e c l  e t h n t - :  s l u r s  a Q ' a t r r  s t  o n e

m e m b e r  o f  t h e  l l o r , 3 e .  T h e  l a w s u r l ,  a l s o  d r , l n a n c i s ;  t - h a t .  L e o n a r d  b :  r  e m o v e d

f r o m  h r s  p o s i t  L o n .

T h e  s u i t ,  i n v o - L v l n g  D e t e c t . r - v e  J o h n  S i e r ' : : h i o ,  s t a t r :  d e l e < 1 a t e  t c  P B A

( p o l r c e  B e n e v o - L e n L  A s s o c r a l - i o n )  L o c a L  1 1 , ) 2 ,  z i n d  B - L r l c m f i e L d  P o l r c e

D e p a r t m e n t  ( B P D )  3 a p t .  C h r r s t o p h e r  C i o u l  ,  a l - - e g e s  t h a t  L e o n a r C  r e f e r r e d

t O  S i - e r C h i o  a S  " J c h n n y  F o n l - a i n e , ,  "  a  c l l a : a c r  t e l .  f r o r  ' ; h e  t r . o ' ' r r e  T : l e

G o d f a t h e r ,  a n d  a s  " J o h n n y  t . ) I i v e  O i 1 ,  "  b o t h .  b e c a u s , 3  o f  S  l e r  c h i o ' s

l L a  L i a n - A m e r i c a n  h e r i t a g e  .

T h e  s u r t  a l s o  a I J - e g e s  t h a t  G o u l  i s  t . h e  r i q t h l - 1 , u I  p c l r c e  t : h i e f ,  e r L l u d r n g

t o  h i m  s c o r i n g  h i g h e s t  o n  a  c : - v i - L  s € r  r v i ( t e  t e s ; t  a d n L r n i s t r : r e d  t o  h r m  a n d

L e o n a r d  b e f o r e  t h e  f a t t e r  w a s  n a r r e d  c h j - , : f  v - L e t  a  4 - 3  t o w r - r s h i p  c o u n c i l

v o t e  F e b .  2  .  L , : o n a r c l  r e p l a c e d  M i c h a e l  S i  i s c o  .

B o t i r  S i e r c h i o , a n d  G o u l  a r e  r e p r e s e n t . e d  b y  A r r l - h o n y  T o s c a l t o ,  a  C a l - d w e l l

I a w y e r  w h o  s p e i : i a l - r z e s  i n  p o l i c :  1 i - t . r g a t r o n .  T o s c a n o  p r r l v l o u s l l l  s a l - c

G o u I  r s  s e e k j . n , J  $ 7 5 0 , 0 0 0  i - r - i  d a m , a q e s ,  w h : - 1 e  l i , l  e r c h r o  l s  r s u t n g  f  o r  u p  t o

$ 1  r n i l l r o n .

A n d  a  n e w  b o m b s h e t l  w a s  d r o p p e d  t . h a t -  n i g h t - ,  i n  t h e  f o r m  o f  a n < ; 1 : h e r

p e n d i n g  l a w s u r t :  A t t o r n e y  G r n a  Y e n c i o l - a  L o n g , a : z o  o f .  t h e  L , a r n r  O f  l , . r - c e s  c ' I

G i n a  M e n d o l a  L o n g a r z o /  L L C ,  M a d i s o n ,  s a i d  h ( 3  I  c l  j . e n t ,  B P D  S g t .  J o e

K r e n t z ,  i n t e n c i s  t o  f i l e  a  l a w s u i t ,  t - h o u E h  s h e  d l d  n o t  s p e c r ' f y ' - h e

p u r p o s e .  A t t e m p t s  t o  c o n t a c t  L o n q a r 2 r o  w e r e  n r l ,  t  i m n : . e d i a t ' : l y  r e t - r r r n e d

N o v .  I 1  .

1 L l
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F r o m  t h e  o n s e t ,  t h e  t o w n s h i p  a n d  c o u n c i l  h a v e  r e n a i n e d  s ;  j .  l e n t .  l n  t h e

r s s u e .  M a y o r  R a y  l " l c C a r t h y  e n d  c c u n r : r  L m e r t  B r : r n a r d  H i ' r m i I - - o n  a n c l  R o b e r t

R u a n e  h a v e  o f f e r : e c l  s t a t e m e r L t S  t c ' f O S , l a n c r  a S  t e s t . i m ' ) n y ,  \ / e t  h a v e

otherw ise  remainec l  muted.

B y  a  4 - 3  d e c r s f  o n ,  t h e  t o w r r s h i p  w i  L l  r e  j . m b J r s e  c o u L n c i - I  n r e r n b e r  s  f  o r :  a - L l

1 - g a I  f e e s  p e r t a i n l n g  t o  a r i  E s s e x  ( l o u n t r z  I l r o s e c u L o . r ' s  O 1 - f r c e  c : - v : - I

i n v e s t i g a t r o n r n t o a n a l J - e c J e d o p ' e n P u b l ' ' c ) 4 e e 1 - i n q s A c t - ' r i o l a t - i o n
e a r l l e r  t h i - s  y e a r .  L a w r e n c e :  G r a h L a m ,  t h e  t o w n s h r - p ' s ;  r : - s k  m a n a q e l : /

r e c o n m e n d e d  t h a t  z r l l  c o u n c i ,  l  m e m b e r s  h r l  e  l e g ; r l .  r l o ' - l n s e L  '  T ' h r : ;  s t e m s

f r o m  a n  a l l e g a t . r o n  t h a t  s e \ r e r a l  c o ' : n c i l  n t e i n c e : : s  m e t -  w i t l t  L e o n a r d

b e f  o r e  h e  w a s  r L a m e d  c h r e f  .  T h e  c o u n c i l '  : ;  l e E a . L  r e p l : e s e n l - a t r o n  a g a  r n s ' -

t h e  S i e r c h i o / G o u l  l a w s u : , t  v r r l l  b e  c r o v r < l e d  f o . :  t h e l n  a n , l  w r l l  n o t  c o s L

C o u n c i - L  m e m b e r s ;  t i ' r e : - r  o w r l  n l o n e y ,  s a  i d  ' f  c > w n s h r p  A t r : - : ) r n e y  B l  l a n  A l o r a  '

C o u n c r l - w o m e n  P e L t  I l a r k e r ,  P ; t t  S p 1 ' c h a L a  a n d  J a n i c e  M ' r 1 y  a t l l  C c u n - i  l r n a n

N i c k  J o a n o w  v o t - e d  i n  f a v o r  o f  t h e  r e r m b u r s e n L e n t ,  w i ' i . L L e  l ' 1 c C a r 1 - h y '

H a m r l t o n  a n d  R u a n e  v o t e d  a c ; a i n s t ' .

H i g h L r g h t i n g  a l  L  1 : h e  a l L e g e d  w r o n g d o i n g r ; ,  P E } A ,  l , o c ; r  I  #  3 2  P r e s - r d e n t  J o e

C o r i , :  d u b b e d  t h e  c o u n c i f  ' s  l a t e s ; t  a c t r c t r s  " c l u i e s t i o n a b l e ,  "  a n d  s a i d  t h e

c o u n c i l  h a s  r e t u s r : d  t o  s r t  d o w n  a n d  w o r  <  o u t -  a n  a q  r e e m e l l t  '

" A S  a  r e s l - d e n t , ,  l  a S K  y o u  - . - o  f i x  o u r  b r ' : k e n  p r o l i c r :  d e p a r f - n r e n C ; n c i

r e t u r n  r t  t o  t h e  l c e s t  d e p a  r t m e n l -  r n  t h e :  s t a t - € : ,  "  s a i d  C o r i : '  .

N o t  a l I  P B A  m e l n b e r s  a r e  l - n  s u p p o r t  c f  t . r e  l a v r s u i t :  I n  a  l e t t e r  s e n t  t o

B l o o m f  i e l d  L i f e  a n d  o t h e r s  I a s t  w e e k ,  S ; g t .  l ' 4 i  c h a e l  F r a  z z a l ) ' a  o l e L s t e d

S i e r c h r o  f o r  h r - s  a c t t o n s  a t d  e v r : n  c r i I t c l z e c l  h l s  p e ] : s c n a L  l r f e ' .  A

3 2 - y e a r  v e t e r a t - l  o f  L h e  f  o r : e  ,  F c a z z a n a  s e r v e c l  e i g r r  t  y e a r s  a s  E ' l l A  L o c a  l

# 3 2  p r e s r d e n t  , e n d  1 B  y e a r s  a s  c h a r r r n a n  c f  F I l l \  # 3 ! l  ' s  S u p e  r  r  o r  t t  j  l  i c e r s

A s s o c r a t i o n .

F r a z z a n o , s  _ L e t t e r  r e a d s :  " S l e r c . e j c ,  c l a r m s  : - n  h : - s  l a w s u r t  t - h a t  h r s

, p o l i c e  w o r k  r e c o r d  i s  r m p e c c a b l e , '  t h a t  h e  h a s  ' e a r n e d  t h e  r e : ; p e c t  o f

I a w  e n f o r c e m e n t  s t a t e w i d e '  a n d  h i s ;  ' r e p u t ; t t i o n  f  o r  h o n e s t y '  t : u t h  a r ' d

v e r a c l t y  a r e  v r e l I  k n o w n  a n d  u n s u I F ) a s s e c l . '  I n  r e a l i t y ,  S l e r c h t - O  h a s

a t t e m p t e d  t o  u s e  h r s  p o s i t r o n  a s . i n  e l e c t t l c l  t . : n i o n  o f f i c r a ' L  t o

i n f  l - u e n c e  c o u n c i l  d e c i s i o n s  t o  f a r r o r  h . L m  a n ' J  h r s  p o l r ' t i c a  '  a l ^  r e s  '  l

f u 1 1 y  e x p e c t  s i e r c h i o  t o  a t t e m p t  t o  b r . L n g  n e  r - r p  o l l  P t s A  c h a r g e : ;  a n d

t h r o w  m e  o u t  o f '  t h e  p B A  L o c a  L  # 3 ? .  f  o r  r . y  p a r  t .  i n  w r i t r n g  t - h i s  l e t t e r

and expos t -ng  SCrrn€r  o f  these secre t : ;  abo l ,L  l - t i -m,  bu t -  every th rng  -L ' r  th is ;

l e t t e r  i s  a  f a c t . "

S i I e n t  s i n c e  L e o r t a r ' C  w a s  s e l e c t e d  b ' y

B L o o m f i e l d  G O F  a l - s o  l e n t  c r r t 1 6 i 5 1 n  ' : f

r n v o l v e d  w h e r e  i t -  s h o u l d n ' t  h a v e '

t r . e  , r c u r t c i - L  . i  n  F e b : u a r 1 ' ,  t n e

t h e  c o u n c - l - . 1  ,  s i l ' v i .  l ' t g  p o J -  i t i c s  < 1 r t L

" T h i s  c o u i d  n a . v e  b e e n  a v o l  d e d /  "  s , a i c  B l - o o n f  i e l d  L 1 ' ' : p u b i l  c a n  C h a l r m a n

L u i s  L r n a r e s  ; L  f  t e r  t h e  m e e t i n g  '  "  L i k e  v J e  s a i < J  f  r ' t r r n  t h e  b e g r r l n r - n g '  r  f

p o ] i t i C S  W e r e  I e ] : t  o u t ,  t h e  p o l i c e  c h r < : f  ( r ^ ' o u } d  b e  G o u . l . ) . ' '

D : a' " Y I A T Jt:

iu
v

l,a
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N u t l - e y  r e s i d e n t .  a n d  M i l l b u r n  P B A '  L r : c a l

c o n d e m n e d  t h e  a I J - e g e d  r a c i a l  s f  u i r s .  A n

B a l d a n i  s a i d  n c )  o n e  s h o u l d  p u t  u L p ' r i t h

3 / B i 2 a I 0  l I : 2 3  A M

+ r 3 4  P r e s i d e l t  G r r L o  B a l  d a n : -
l . t a L . j - a n - A m e  r i c a n  r i n s e l  f  ,
v ; o r k p l ; r c e  r l - -  s c  r i r n r n a t  i - o n .

, ' H o w  c a n  t h e  p O  L : - c e  c h r e f  n r a k e  r a c i s t  r e : n t a r k s  ; r g a i - r - r s t  h - t - s  e m p i c y e e s ?  ' '

B a l c i ; l n i  a s  k e d  .

E - m a - L l :  f  r a n k e l . ( 3 n o r t h  j  e r s e y .  c o m

A  p a c k e d  c h a m b e r . r n d  s e v e r a i l  s t r : o n g I y - w < > r : r 1 e c l  s p e e : h e s  a t - t e s t  t o  t h e

s t r . n g  s u p p o r t  a m o n g  l a w  e n f  o r c e m e n t  f  o l :  B P D  ( l ; l p t  "  c h r r : ; t o p h e r  G o u l

a n d  D e t e c t r v e . I o h r r  S r e r c h i o ,  p L ; L i n t i f f s : - n  t h r =  p e r - r c i i n g  r d \ { S U ' L t  a g a r n s t

t h e  t - o w n s h i p .  l \ b o ' r e ,  B I o o m J - r e l d  P B A  L o c t r  . .  # : ' ' 2  I l r e : ;  i c . L e n t  J o e  C o r : - o

s p e a k s  b e f o r e  t - h e  t o w n s h i p  c o u n c ; i l -  a b o u l -  t h e r  r r n i o n ' s  l n l - e n t  l - o  b a c k

t h e  p l a r n L r  I f s .
D A L E  M T N C E Y / B L O O M T ' I E L D  L ] F I i

P a g e  3  o f  3
a

/n, (,1
i l y



LOUISE ]VI. P.{LAGANO
MunicipalClerk

BONITA L. TRIOLA
Deputy Municipal Clerk

'l'elephrtne

(973 )  68C_4015
Far,

(973)  680-0048

'fowrusnlp 
oF BroovtFIELD

Bloornfi eld, lVer,v Jersev 07003 -3,+87

March 6,2010

Dear Mr. Paff,

I am in possession of your OPRA request dated Februarl' 19, 2010. In response to
your request, n,e have the following documents:

A letter from Edrvard J. Kologi, Iisq. Dated lrebruarl, 12,20t09, addressed to If rian
Aloia, Esq, Torvnship Attornel' for BloonrLfiel,rl.

An email from Brian Aloia to Fred Carr, Township A.dministrator date4 Februarv
19, 2010.

An email from.Detective campo, Essex county prosecufor's office to
Councihvoman Pat Spychala dated Novernber 5,2009.
Samc entai l  fonvarded to Brian A. loia on \ovember5,2009 and again fonvart led to
Ed Kologi,  Esq.

An email from Brian Noia to Ed Kologi clated Fcbruary .!, 2)010.

An email from Brian Aloia to Darrielle Christiano dated February 19, .Z0l{)
regarding Frankel OPRA request, for.rvarded to Fred Car.r, Bonnie lfriola and
Andrea Barba.

The above i tems cannot be release:d due to N.. I .S.A.47:1A-1.1 These i tcms are
considered t0 be Atl;orney-Client Privilege.

If you have an1* quesfions please feel free to cirll me at 973-680-4006.

Since rely,

Frederick C. Carr
Torvn ship Administ rator
Torvnship of Bloomfield

( ^ q
Y



O.PRA
Tow..nsh'i,p

Req,ue,$it
of Bloomfield

Suhmitted on 04,/28/ 1O via E-Mail to btriola(?bloomfieldtwpni'co,m

To the Custodian of  Records:  Please acr:ept th is as my request for  government

records .  p lease no te  tha t  the  open Pub l ic  Records  A,c t  (OPRA)  is  no t  the  on ly  bas is

fo r  my request .  I  c la in r  e r r t i t lement  to  the  recorcJs  s r rught  under  bo th  OPRA end

the  Common Law r igh t  o f  access .

Requestor 's Name: John Paff
A d d r e s s : L Q - N O T u s e r e g u l a r m a i l - F ' l e a s e u s e e - m a i l o r f a x
Phone:  73rL-873-1251
F A X :  9 0 8 - 3 2 5 - 0 1 2 9
E-Mai l :  Per f f@Pobox.con l

Records Requested:

Mr ,  Car r ,s  March  6 ,2010 le t te r  to  me re l fe r red  to  "an  enra i l  f rom Detec t ive  campo .

,  ,  to  Counc i lwoman Spycha la  da ted  No ' renrber  5 ,  2009 . "  I  wou ld  l i ke  a  copy  o f

t h i s  e - m a i l .

.-1

IU t
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LOUISE i\,{, PA.L,AGANO
Municipal Clerk

TtAlP BLllllM!:IE.LD PAGE 81

Teiqhoae
(973) 66040i5

Fax
(e73) 68G.0C4E

Tomlsgm clr BLoowlE[,D
illoomfi sld, Nelv Jersey A7 009 -348'7

May L0,20L0

Mr. John Paff

Faxed 908-325-0129

Dear Mr. Paff :

This is in response to your Apri l  29th OPRA Rerquest whereby yeu are requesting an email from

Detective Campo,..to CoLrncilwoman Spychala dated Novermber 5, 2009..., '

In reviewing recent information provided bythe GRC as guidance, as well as the specif ic fao:s of

this record, I am derrying the above item due to NJSA 47:1.A-1,1, attorney'cl ient privi le6e.

lf  you have any questions or nr:ed to contact rne, please call  973-680-419:t.

Loulse M.  Palagano
Munic ipa lClerk

6a
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:

JOHN PAFF, : SUPERIOR COURT OF NEW JERSEY
Plaintiff, : LAW DIVISION, CIVIL PART

: ESSEX COUNTY
v. : DOCKET NO.

:
TOWNSHIP OF BLOOMFIELD, : Civil Action

Defendant. :
______________________________:

Brief of John Paff in Support of Order to Show Cause

Richard Gutman
Richard Gutman, P.C.
55 Warfield Street
Montclair, NJ 07043-1116
973-744-6038 (voice & fax)
rickggg@yahoo.com
Attorney for Plaintiff John Paff

May 19, 2010
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Statement of Facts

On November 5, 2009, Essex County Prosecutor’s Office

Detective John Campo sent an email to Bloomfield Township

Councilperson Patricia Spychala. The same day she forwarded a

copy of the email to Township Attorney Brian Aloia and Ed Kologi,

Esq. (Pa6.)

Eleven days later the Township Council passed a resolution

to reimburse any Council member his or her attorney’s fees

incurred because of a civil investigation by the Essex County

Prosecutor’s Office into an alleged violation by the Township of

the Open Public Meetings Act. (Pa1.)

On April 28, 2010, John Paff requested under the Open

Public Records Act and the common law right of access to public

records a copy of an email from Detective Campo to Councilwoman

Spychala dated November 5, 2009, (Pa7), referred to in a March

6, 2010 letter to Paff from Bloomfield Township Administrator

Frederick C. Carr. (Pa7.)

On May 10, 2010, Bloomfield Municipal Clerk Louise M.

Palagano denied Paff access to the requested email, stating

“[i]n reviewing recent information provided by the [Government

Records Council] as guidance, as well as the specific facts of

this record, I am denying the above item due to NJSA 47:1A-1.1,

attorney-client privilege. (Pa8.)
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I. Paff Has a Statutory OPRA Right of Access

A. Both OPRA and the Attorney-Client Privilege
Require That the Privilege be Narrowly Interpreted
and That the Township Bear the Burden of Proof

The purpose of the attorney-client privilege is “to

encourage clients to make full disclosure to their attorneys”

because that relationship requires free discussion. Macey v.

Rollins Environmental Services, 179 N.J. Super. 535, 539 (App.

Div. 1981). However, like all evidentiary privileges, the

attorney-client privilege can conflict with other important

policies of our judicial system. Fellerman v. Bradley, 99 N.J.

493, 502 (1985). In particular, the privilege results in the

suppression of evidence “and to that extent is at war with the

truth.” United Jersey Bank v. Wolosoff, 196 N.J. Super. 553, 561

(App. Div. 1984). The attorney-client privilege “is therefore to

be strictly limited to the purposes for which it exists.” In re

Selser, 15 N.J. 393, 405 (1954).

A similar narrow construction is required by OPRA. The Leg-

islature wrote OPRA to favor public access to government records

rather than government secrecy. OPRA requires that “government

records shall be readily accessible,” and that the records “be

subject to public access unless exempt from such access by” a

specific exemption. N.J.S.A. 47:1A-1. Therefore, OPRA expressly

requires that “any limitations on the right of access accorded
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by [OPRA] shall be construed in favor of the public’s right of

access.” N.J.S.A. 47:1A-1. Asbury Park Press v. County of Mon-

mouth, 406 N.J. Supp. 1, 8 (App. Div. 2009) (trial court erred

by failing to “follow this express policy directive of the

Legislature to construe limitations narrowly”).

Because of those policy considerations, the party asserting

the attorney-client privilege has the burden of proving that

each requirement for the existence of the privilege has been

satisfied. Matter of Grand Jury Subpoenas Duces Tecum Served by

Sussex County Grand Jury on Farber, 241 N.J. Super. 18, 34 (App.

Div. 1989). OPRA places the same burden of proof upon any

government agency denying access to records. “The public agency

shall have the burden of proving that the denial of access is

authorized by law.” N.J.S.A. 47:1A-6. The government agency in

possession of the requested record bears the burden of proof

because only the government agency knows the facts as to the

content of the record and the surrounding factual circumstances.

B. Township Has Burden of Proving That the Attorney-
Client Privilege Applies to This Communication From a
Detective to a Councilperson

New Jersey Rule of Evidence 504 and N.J.S.A. 2A:84A-20 set

forth three requirements for the existence of the lawyer-client

privilege: The communication must have been made (1) “between

lawyer and his [or her] client,” (2) “in the course of that

relationship” and (3) “in professional confidence.” United
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Jersey Bank v. Wolosoff, 196 N.J. Super. 553, 562 (App. Div.

1984) (“the privilege accords the shield of secrecy only with

respect to confidential communications made within the context

of the strict relation of attorney and client”).

If the party claiming the attorney-client privilege fails

to prove that the communication satisfies each of those required

characteristics, then the privilege does not apply. As one court

has stated,

in meeting its burden, the public body may
not simply treat the words “attorney-client
privilege” or “legal advice” as some talis-
man, the mere utterance of which magically
casts a spell of secrecy over the documents
at issue. Rather, the public body can meet
its burden only by providing some objective
indicia that the exemption is applicable
under the circumstances. (emphasis in
original)

Illinois Education Association v. Illinois
State Board of Education, 791 N.E.2d 522,
531 (Ill. 2003)

An attorney-client relationship between Detective Campo and

Councilperson Spychala is far from self-evident. Nor is either

identified as an attorney in the Township’s response to Paff’s

record request. (Pa8.)

II. Paff Has a Common Law Right of Access

A. Applicability of an OPRA Exemption Would Not
“Affect [] in Any Way” Common Law Right of Access

Assuming arguendo that the requested email is OPRA exempt,
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that status would not affect in any way Paff’s common law right

of access.

New Jersey provides access to public records in three

distinct ways: OPRA, the common law right of access to public

records and litigation discovery procedures. MAG Entertainment,

LLC v. Division of Alcoholic Beverage Control, 375 N.J.Super.

534, 543 (App. Div. 2005). Records that are not available

through one basis may be available through another. Id.

The presence of an OPRA exemption does not limit a record

requestor’s right of access under the common law. OPRA expressly

states, “[n]othing contained in [OPRA] shall be construed as

affecting in any way the common law right of access to any

record, including but not limited to criminal investigatory

records of a law enforcement agency” (emphasis added). N.J.S.A.

47:1A-1.

As the Appellate Division has stated,

We glean from this straightforward language
a legislative mandate to review and deter-
mine a citizen's common law petition for
access using judicially developed common law
principles, without permitting any of the
provisions in OPRA, including the exclusions
enumerated in N.J.S.A. 47:1A-1.1, to heavily
influence the outcome of the analysis.

[Bergen County Imp. Authority v. North Jersey
Media Group, Inc., 370 N.J.Super. 504, 521
(App. Div. 2004)]
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B. Public’s Need to Know Regarding Alleged Township
Violation of the Open Public Meetings Act
Outweighs Government’s Need for Secrecy

The common law right of access to public records is

determined by balancing the requestors’ need for the record

versus the government’s need for secrecy. Michelson v. Wyatt,

379 N.J. Super. 611, 624 (App. Div. 2005). The need of the

record requestor can be either a personal interest or a public

interest. “As one citizen or taxpayer out of many, concerned

with a public problem or issue, he might demand and be accorded

access to public records bearing upon the problem, even though

his individual interest may have been slight.” Irval Realty, Inc.

v. Board of Pub. Util. Comm'rs, 61 N.J. 366, 372, (1972).

Here, the public’s need for the requested records outweighs

any Township need for secrecy. First, Paff is seeking informa-

tion regarding government, not private, activity. Burnett v.

County of Bergen, 198 N.J. 408, 435 (2009) (court recognizes

distinction between seeking information “to maximize public

knowledge about public affairs in order to ensure an informed

citizenry and to minimize the evils inherent in a secluded

process,” and seeking government information about private

citizens).

Second, the strongest cases for the public interest are

those in which the information will serve to inform the public

about alleged misconduct by government employees. Kuehne
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Chemical Co., Inc. v. North Jersey Dist. Water Supply Com'n, 300

N.J.Super. 433, 440-42 (App. Div. 1997) (“An interest in

ensuring the public entity's compliance with applicable law is

sufficient to satisfy the personal interest requirement.”)

Circumstantial evidence indicates that the email sought

here concerns alleged misconduct by the Township. Eleven days

after Councilperson Spychala received the email from Essex

County Prosecutor’s Detective Campo, the Township stated in a

resolution that “the Essex County Prosecutor’s Office has

started a civil investigation into an alleged violation by the

Township of the Open Public Meetings Act.” (Pa1.)

Whatever justification for secrecy may have once existed

regarding the November 5, 2009 email disappeared after the

Township on November 16, 2009, publicly disclosed the existence

and nature of the investigation, (Pa1), which was then reported

in a November 19, 2009, newspaper article. (Pa4.)

Respectfully submitted,

Richard Gutman
Attorney for John Paff
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