
New Jersey Libertarian Party
Preempted Ordinance Repeal Project

John Paff, Chairman
P.O. Box 5424

Somerset, NJ 08875-5424
Phone: 732-873-1251- Fax: 908-325-0129

Email: lpsmc@pobox.com

June 10, 2010

Hon. Brian G. Gallagher, Mayor, Members of the Borough Council
Borough of Somerville
25 West End Ave
Somerville, NJ 08876 (via e-mail KSluka@somervillenj.org )

Dear Mayor Gallagher and Council members:

I write, both individually and in my capacity as Chairman of the New Jersey
Libertarian Party’s Preempted Ordinance Repeal Project, seeking review and repeal
of the majority of Chapter 122 (Peace and Good Order) from the Borough Code.

Attached is an April 9, 2010 letter from the Somerset County Prosecutor’s
Office that responded to my December 22, 2009 complaint (also attached) that the
Somerville Borough Prosecutor violated a 1998 Attorney General Directive by
allowing municipal court defendants to downgrade statutory disorderly persons and
petty disorderly persons offenses to § 122-9 (Disorderly Conduct) violations. As
you can see, the Prosecutor’s Office found that “as [I] correctly noted, Municipal
Prosecutors shall not downgrade . . . [Title] 2C charges to municipal ordinance
violations where there has been a preemption by State statute.”

Given that § 122-9 is invalid, I ask that you please direct your Borough
Attorney to draft an ordinance repealing it. Also, many of the other provisions
within Chapter 122 are also preempted and invalid and I ask that you repeal those
provisions as well.

Thank you for your attention to this matter. I look forward to hearing from
you.

Sincerely,

John Paff

mailto:KSluka@somervillenj.org




New Jersey Libertarian Party
Preempted Ordinance Repeal Project

John Paff, Chairman
P.O. Box 5424

Somerset, NJ 08875-5424
Phone: 732-873-1251- Fax: 908-325-0129

Email: lpsmc@pobox.com

December 22, 2009

Thomas Chirichella, Assistant Prosecutor
Somerset County Prosecutor's Office
P.O. Box 3000
Somerville, NJ 08876

Dear Mr. Chirichella:

I write, both individually and in my capacity as Chairman of the New Jersey
Libertarian Party’s Preempted Ordinance Repeal Project, to complain that the Prosecutor of
the Somerville Municipal Court—much like the South Bound Brook1 Prosecutor—is
improperly downgrading statutory charges.

I visited Somerville’s municipal court and looked through a few court calendars from
late 2009. Eight cases that had been recently downgraded to municipal ordinance
violations are listed in the following table.

Complaint No. N.J.S.A. charged Defendant
S-2009-000253 N.J.S.A. 2C:29-3B(4) Pressley, Charise
SC-2009-005099 N.J.S.A. 2C:29-1 Ford, Daniel
S-2009-000228 N.J.S.A. 2C:20-6 Rehill, John
S-2009-000215 N.J.S.A. 2C:17-3B(2) Miller, Kendall
S-2008-000247 N.J.S.A. 2C:17-3A(1) Guzman, Antonio
S-2009-000227 N.J.S.A. 2C:12-1A Highland, John
W-2009-000204 N.J.S.A. 2C:12-1A Cuffie, Glenn

Each of these eight offenses was downgraded to Somerville Code § 122-9, which was
enacted in 1966. That section reads:

§ 122-9. Disorderly conduct.

It shall be unlawful for any person or persons to assemble in the
streets, public places or public halls of the Borough of Somerville,
or be upon the streets, sidewalks, steps or platforms of any store,

1 See my December 7, 2009 letter to you regarding South Bound Brook a copy of which, without some of the
exhibits, is on-line at http://lpcnj.org/OGTF/SBBProsecutorComplaint.pdf
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business house, park, church or railroad station, bus or other
conveyance or within or around any building, dwelling house,
office, place of business, factory or private or public place within
said borough, behaving in a disorderly manner by noisy, rude or
indecent behavior, by using profane, vulgar or indecent language,
by making insulting remarks or comments to others, by begging
for alms, by fighting, by unnecessary congregating in groups upon
any street, sidewalk, railroad station or other public place to the
obstruction thereof or to the annoyance of other persons lawfully
there being, or by unnecessarily doing or performing any other
disorderly thing whatsoever that shall disturb the peace or quiet of
any family, neighborhood or any of the inhabitants of the borough.

I believe that the ordinance’s invalidity has been made clear by State v. Paserchia2,
356 N.J. Super. 461 (App.Div.2003). Accordingly, statutory violations may not be
downgraded to it regardless of whether there is a “nexus between the original charge and” §
122-9 and regardless of whether “a factual basis for a plea [was] placed on the record.” See,
Directive, page 2.

I presented this argument to Mayor Brian G. Gallagher and the Somerville Borough
Council during the public portion of their December 21, 2009 meeting and specifically asked
them to direct the Borough Attorney to review Chapter 122—the Borough’s Peace and Good
Order Code3—in its entirety and recommend repeal of its invalid provisions. Mayor
Gallagher so directed the Borough Attorney and assured me that he would share the
attorney’s findings with me.

Such a review may take months to complete. Given that the Somerville Municipal
Prosecutor appears to be presently violating Attorney General Verniero’s Directive, I ask
that you please direct him to cease his practice of allowing guilty pleas to Code § 122-9 or
other superseded provisions of the Borough’s Code.

Thank you for your attention to this matter. I look forward to hearing from you.

Sincerely,

John Paff

cc. Mayor and Council, via e-mail to Municipal Clerk
Municipal Court Prosecutor, via e-mail to Municipal Court Administrator

2 The ordinance that was invalidated by Paserchia stated: “No person shall disturb, by any violent, abusive,
loud or threatening language, or disorderly or indecent behavior of any kind, any lawful congregation or
assembly of any kind or description in any place or building within the Township.”
3 The Peace and Good Order code is on-line at http://lpcnj.org/OGTF/SomervillePandGCode.pdf
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