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Plaintiff John Paff, by way of counsel, hereby submits this Brief in Opposition to

Defendants’ Motion for Summary Judgment and in support of his Cross-Motion for Summary

Judgment.

This action was brought because, based on evidence that cannot reasonably be

disputed, Defendants Dover Township and its Records Custodian are not complying with two

elements of New Jersey’s Open Public Meetings Act, N.J.S.A. 10:4-6, et seq. (“OPMA”): (1)

minutes of all meetings must be made available promptly to the public; and (2) all topics

discussed by a public agency must be in open session, unless a specific OPMA exemption

applies.

The manner in which Defendants are producing the minutes violates OPMA. As

the minutes here show, rather than create minutes that address all topics discussed in closed

session and redacting those topics that are properly exempt, here Defendants simply omit

discussions of allegedly exempt topics, rather than make appropriate redactions. This also

violates OPMA, which requires that minutes be “reasonably comprehensible.” N.J.S.A. 10:4-14.

Therefore, Plaintiff Paff requests that the Court declare that Defendants have

violated the OPMA, order Defendants to produce reasonably comprehensible minutes for its

September 12, September 26, and October 24, 2006 meetings, enjoin Defendants from violating

the OPMA in the future, and requiring Defendants to make all meeting minutes available to the

public not later than three business days before their next regularly scheduled public meeting.1

1 Because Defendants have certified that the meeting minutes produced by them in response to Mr. Paff’s
OPRA request are the actual minutes, Plaintiff hereby withdraws his claims based on OPRA.
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PROCEDURAL HISTORY

Plaintiff initiated this action by way of Complaint on June 22, 2007. On August

16, 2007, Defendants filed their answer. No discovery has been conducted. On May 29, 2008,

Defendants filed a motion for summary judgment.

STANDARD OF REVIEW

On a motion for summary judgment pursuant to R. 4:46-2, the Court must

“consider whether the competent evidential materials presented, when viewed in the light most

favorable to the non-moving party, are sufficient to permit a rational factfinder to resolve the

alleged disputed issue in favor of the non-moving party.” Brill v. Guardian Life Ins. Co., 14 N.J.

520, 540 (1995); J.H. v. Mercer County Youth Detention Center, 396 N.J. Super. 1, 6 (App. Div.

2007); Prudential Property & Cas. Ins. Co. v. Boylan, 307 N.J. Super. 162, 167 (App. Div.

1998). “[I]f the pleadings, depositions, answers to interrogatories and admissions on file,

together with the affidavits, if any, show that there is no genuine issue as to any material fact

challenged and that the moving party is entitled to a judgment or order as a matter of law,” a

motion for summary judgment must be granted. R. 4:46-2.

STATEMENT OF FACTS

Plaintiff will briefly recite the relevant material facts. On October 27, 2006, Mr.

Paff made an OPRA request to Defendants asking for, among other things, copies of “any and all

minutes of any nonpublic meetings held by the council on October 24, 2006; September 26, 2006

and September 12, 2006.” (Defendant’s Statement of Facts and Legal Argument in Support of

Motion for Summary Judgment, Exh. 1).2 On November 2, 2006, Defendant admitted that the

2 Although one of the versions of Defendants’ Statement of Facts and Legal Argument refers to its attached
exhibits as identified by letter, the exhibits themselves are identified by number, and we refer to them using their
numbers. We also note that, at least in the version received by this office, the Statement of Material Facts was not
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minutes for those three nonpublic meetings had not yet been prepared. (Id., Exh. 2.). On March

29, 2007, Plaintiff again asked for those minutes, expecting that in the intervening five-month

period that the minutes would have been prepared. (Id., Exh. 3). Again, Defendant admitted that

the minutes had not yet been prepared. (Id., Exh. 4.) On May 9, 2007, Defendant provided the

minutes to Plaintiff, revealing for the first time the extensive list of topics that were discussed in

these minutes, including some topics that should have been discussed in open session. (Id., Exh.

5). In a separate action before the Government Records Council, Defendants submitted a

schedule showing that, as of March 27, 2007, Defendant had not finalized meeting minutes for

14 meetings in 2006 by the next month. (Exh. 1 to Certification Walter M. Luers, dated June 23,

2008).

LEGAL ARGUMENT

First, we will discuss why summary judgment should be granted for Plaintiff John

Paff. Next, we will discuss why Defendant’s motion for summary judgment should be denied

regarding all of Mr. Paff’s OPMA claims.

Plaintiff’s Motion for Summary Judgment

Plaintiff’s motion for summary judgment should be granted because (1)

Defendants are not creating or making available to the public its meeting minutes “promptly;”

(2) Defendant Council is discussing matters in closed session that should be discussed in open

session; and (3) Defendants are not maintaining reasonably comprehensible meeting minutes.

signed by counsel of record and the exhibits were not submitted with a supporting certification. Nonetheless, we
have no objection to the Court’s consideration of the documents attached to Defendants’ papers.
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Prompt Availability of Minutes

“[S]trict adherence to the letter of the [Sunshine] law is required in considering

whether a violation of the Act has occurred.” Polillo v. Deane, 74 N.J. 562, 578 (1977). This

action seeks, among other things, prospective injunctive relief. Plaintiff is concerned that, going

forward, the Borough comport itself with the law. Matawan Regional Teachers Ass’n v.

Matawan-Aberdeen Regional Board of Education, 212 N.J. Super. 328, 334 (Law Div. 1986)

(holding that injunctive relief is appropriate where concern is future compliance).

Minutes must be “made available to the public promptly”. N.J.S.A. 10:4-14.

While OPMA itself contains no definition of “promptly,” Courts have held that minutes should

be made available prior to the next meeting of the public body, even if the minutes are draft or

unapproved minutes. Libeskind v. Mayor and Municipal Council of Bayonne, 265 N.J. Super.

389, 394, 395 (App. Div. 1993); Matawan Regional Teachers Ass’n v. Matawan-Aberdeen

Regional Board of Education, 212 N.J. Super. 328, 334 (Law Div. 1986).

Here, Defendants prepared the minutes for its September 12, September 26, and

October 24, 2006 nonpublic meetings on May 8, 2007 – fully six months after the meetings

occurred. Defendants offer no justification for this delay. In fact, according to the record, the

only reason these minutes were prepared was because Mr. Paff threatened to sue Dover and

requesting that Dover “take[] immediate steps to ensure that its nonpublic meeting minutes are

made promptly available as required by the Open Public Meetings Act, N.J.S.A. 10:4-14. (See

Defendants’ Statement of Facts and Legal Argument in Support of Motion for Summary

Judgment Exh. 5). The minutes were approved at the very next meeting of Dover’s Council.

(Id., Exh. 14.)
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The six-month delay in publicly releasing these minutes is not an isolated

problem. Rather, it appears throughout 2006. As shown by the schedule attached to Defendants’

filings in a Government Records Council action also initiated by Mr. Paff, Defendants have been

chronically late in preparing public session meeting minutes. As of March 27, 2007, Defendant

had failed to prepare any meeting minutes for four meetings; and did not approve minutes until

after the next meeting on 16 occasions. Therefore, for 20 of 28 meetings in 2006, Defendants

did not meet the Matawan Regional standard, which is that the meeting minutes should be

available by the next public meeting.

Therefore, regarding whether Defendants have made meeting minutes available

promptly, the Court should declare that Defendants violated OPMA, enjoin them from violating

OPMA in the future, and set a timeframe for when minutes should be available to the public.

Private Discussion of Public Topics

OPMA mandates that all topics, unless they are specifically exempted, must be

discussed in public session. This issue is also covered by Point IV of Defendants’ brief.

Defendants’ minutes show that several topics have been discussed in closed session that should

have been discussed in open session. The personnel exemption available under N.J.S.A. 10:4-

12(b)(8) is only applicable to a “specific prospective public officer or employee.” The

discussion of a salary range does not concern a specific employee and, therefore, at least that

portion of the meeting should have been held in public. Oughton v. Board of Fire Com’rs, 178

N.J. Super. 633, 642-43 (Law Div. 1980), aff’d in part, rev’d in part, 178 N.J. Super. 565 (App.

Div. 1981) (per curiam) (reversing award of attorneys fees and costs to plaintiff and affirming on

all other issues).
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 On September 12, 2006, Dover Council discussed the “CAP-rate ordinance:

explanation by Fred Ebenau . . . and need to enact tonight.” This description, to the extent its

intelligible, does not fall within any OPMA exemption.

 Also on September 12, 2006, Dover Council discussed establishing an

“affordable housing administrator” at a certain salary range. This matter should have been

discussed in open session.

 On September 26, 2006, Dover Council discussed the appointment process for

“Pay-to-play appointments in 2007”. This matter should have been discussed in open session.

 On October 24, 2006, Dover Council discussed the “need[] t act” on an

“Appointment of Stormwater Management Coordinator” and a “drainage fee assessment for

existing developments.” These matters should have been discussed publicly. (See Defendants’

Statement of Facts and Legal Argument in Support of Motion for Summary Judgment Exhs. 8-

14).

None of the foregoing topics fit into the exceptions set forth in N.J.S.A. 10:4-

12(b). The Sept. 26, 2006 discussion of the “pay-to-play” appointment process does not identify

or discuss a specific employee. Therefore, the Court should declare that Defendants have

violated OPMA and enjoin them from future violations.

Lack of Reasonably Comprehensible Minutes

Defendants have violated OPMA, which requires that minutes be “reasonably

comprehensible.” N.J.S.A. 10:4-14. Normally, meeting minutes must contain descriptions of all

topics discussed and, if a particular topic cannot be disclosed, that information is redacted. Here,

rather than follow that procedure, Dover has created minutes that do not contain descriptions of

Dover’s discussions. Rather, they just identify omitted topics and contain boiler plate reasons for
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why the information was withheld. Because the minutes contain no description of several topics,

they are not “reasonably comprehensible.” Defendants provide no reason why the information

was not provided.

Therefore, Dover should be ordered to produce minutes that are “reasonably

comprehensible” and that contain redactions permitted by OPMA.

Defendant’s Motion for Summary Judgment

Point I of Defendant’s brief is directed at Plaintiff’s OPRA claims. We do not

agree with Defendant’s argument or analysis. However, because Defendant has proffered a

certification stating that the minutes attached as Exhibits 8-14 to Defendant’s moving papers are

the genuine minutes, we accept that and withdraw our OPRA claim only.

Point II of Defendant’s brief seems to argue that the Complaint should be

dismissed because it was not filed as an action of lieu of prerogative writs. Defendants cite no

authority for this proposition. In any event, because this action contained both OPRA and

OPMA claims, it was correctly filed as an “802 Open Public Records Act” proceeding. Finally,

to dispel any doubt, Defendants’ own Answer also characterized this action as an 802 proceeding

and did not object to the Track Assignment, even though they had the opportunity to do so.

As Point III discusses our withdrawn OPRA claim, we will not present further

argument on it.

Our response to Point IV is discussed above, and we will not repeat it here.

In Point V, Defendants claim the complaint should be dismissed on the grounds of

laches. This argument should be dismissed because laches was not one of the several affirmative

defenses raised by Defendants in their answer. Even if they had, this case is not about voiding
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prior public acts. Rather, this case is focused on declaring that prior Town Council actions did

not comply with OPMA, and that going forward Defendants should comply with law.

CONCLUSION

For the foregoing reasons, Defendants’ motion should be denied and Plaintiff’s

cross-motion granted.

Dated: June 23, 2008 THE LAW OFFICES OF
WALTER M. LUERS, LLC

By: ________________________________
Walter M. Luers, Member
105 Belvidere Avenue
P.O. Box 527
Oxford, New Jersey 07863
Telephone: 908.453.2147
Facsimile: 908.453.2164
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